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CHINA’S CRIMINAL JUSTICE SYSTEM

FRIDAY, JULY 26, 2002

CONGRESSIONAL-EXECUTIVE
COMMISSION ON CHINA,
Washington, DC.

The roundtable was convened, pursuant to notice, at 10:02 a.m.,
in room SD-215, Dirksen Senate Office Building, Ira Wolf, (Staff
Director) presiding.

Also present: John Foarde, Deputy Staff Director; Susan Weld,
General Counsel for the Commission; Matt Tuchow, Office of Rep-
resentative Levin; Karin Finkler, Office of Representative Joe Pitts;
Susan O’Sullivan, for Lorne Craner, Assistant Secretary of State
for Democracy, Human Rights, and Labor.

Mr. WoLF. All right. I would like to welcome all of you to the
ninth staff-led issues roundtable of the Congressional-Executive
Commission on China. The tenth, and final roundtable before the
summer, will be an open forum on Monday, August 5 in this room
at 2:30 p.m. If you are interested in participating in that, please
check our Website in order to register.

Today we will look at the criminal justice system in China. We
have four panelists with us today—Professor Jerome Cohen from
the New York University School of Law; Professor Murray Scot
Tanner from Western Michigan University; Dr. Veron Mei-Ying
Hung from the Carnegie Endowment for International Peace; and
%o?lat}llan Hecht from the China Law Center at the Yale Law

chool.

We appreciate, Jonathan, that this is your second time here, the
first being at one of the full Commission hearings earlier this year.

There is a wide breadth of experience on the panel today, many
years—decades—of research, of advocacy, of assistance to the de-
velopment of China’s legal system.

Jerry, let us begin with you, please.

STATEMENT OF JEROME A. COHEN, PROFESSOR, NEW YORK
UNIVERSITY SCHOOL OF LAW, NEW YORK, NY

Mr. COHEN. I am delighted to have a chance to talk with the
Commission staff. In 1997 and 1998, Presidents Jiang Zemin and
Clinton made agreements that we should cooperate, the United
States and China, on legal reform. Finally, in the last couple of
years, we have witnessed significant cooperation.

I think this hearing on criminal law matters is very, very impor-
tant and I am happy to talk about the role of China’s criminal de-
fense lawyers, if only to assure their American counterparts that
the post-9/11 government actions in this country have not yet sub-
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jected American lawyers, fortunately, to the problems of the Chi-
nese defense lawyer.

China’s lawyers have come a long way in the last 20-odd years.
They were denounced, of course, in the 1950s, 1960s, and 1970s as
“the worst of that stinking ninth category of intellectuals.” They
were suppressed, resurrected in 1980, and in the last two decades,
China’s lawyers have really come a long way.

They play a very important role in the country’s economic devel-
opment and cooperation with the rest of the world, supporting so-
cial and economic progress at home. They are making money, they
are prestigious. They are important players. Lawyers are now one
of the top categories for people’s professional aspirations in China,
but not criminal defense lawyers.

Criminal defense lawyers are in a sad, frustrating situation.
Some of them make money. Some of them are even recognized and
admired. But even they lead a dangerous life, and a difficult, frus-
trating life. In my paper, for which I apologize, since it is so long,
there is much material about this, and I discuss many cases of peo-
ple based in the United States who have been detained in China.
I have taken part in a number of those cases as advisor to the fam-
ily and in my paper I try to link that experience to the more ab-
stract propositions of my report.

But essentially what I do, is first show the variety of excuses de-
veloped by the police—public security and secret police—and pros-
ecutors, unfortunately, for keeping lawyers out of the case, frus-
trating the right given by the revised Criminal Procedure Law to
counsel, even in the investigation stage.

The pretexts that have been developed are a tribute to the inge-
nuity of police and prosecutors in developing mostly phony excuses,
finding loopholes in the law which they then exaggerate.

Second, I show that even when a lawyer gets into a case at the
investigation stage, what the lawyer can do is extremely limited.
Lawyers can give advice if they can manage to meet the detained
person, but usually they are only allowed to meet him once.

They cannot investigate the case at that stage. Usually they can-
not even discuss the facts of the case with the suspect. They are
very limited. It is highly artificial what they can do and it does not
amount to much.

Now, when the case is sent to the prosecutor at the conclusion
of investigation, lawyers come into their own. In principle, they are
recognized then as not merely legal advisors, but defense lawyers.
Nevertheless, that is a very frustrating situation for them. They
get very limited access to the material on which the prosecution is
requested by the investigators.

They do not see the evidence that the investigators are giving the
prosecutor at that stage. In principle, they can talk to witnesses,
they can gather evidence, but they need the consent of witnesses.
In some circumstances, they need the consent of the victim or his
family, or the prosecutors.

People do not want to talk to defense lawyers in China. Even
though witnesses rarely go to court, they do not want to get in-
volved even for purposes of giving their statements prior to trial.

The upshot is, at the time when the prosecutor is deciding
whether or not to indict, at the time when the defense lawyer is



3

supposed to have an opportunity to discuss the case with the pros-
ecutor before a decision to indict is made, the opportunity does not
amount to much. It is hard to get the attention of prosecutors. Be-
cause of the restrictions involved, it is also hard for the lawyer to
understand the case sufficiently to have a significant opinion.

Things get even worse at the trial stage. At the trial stage, you
would think a defense lawyer now would have an opportunity.
They have not had pre-trial discovery to a significant extent, so
they do not know the government’s case in advance. They usually
do not have enough time to prepare for trial, and they do not have
enough access to witnesses and other evidence before trial.

But here, you think, in court, when there is going to be a public
trial, here is their chance because the new Criminal Procedure Law
of 1996 made a significant innovation by providing the right to
cross-examine witnesses.

However, the problem is, if the witnesses do not come to court,
there is nobody to cross-examine. If their statements are merely
read out in court, as they are in almost all criminal cases in China,
the right of cross-examination is hollow.

There are a variety of other restrictions in the trial. Of course,
if the case is one involving political sensitivities, then there are
even greater restraints on the counsel during the trial.

My paper goes into all of this, with examples. Time is limited.
I just want to reserve some time, not for the appeal or post-convic-
tion stages which I also mention, but for the plight of the defense
lawyer in terms of his personal insecurity. That insecurity is pro-
fessional. It is also very personal.

I have been involved in cases where, when the lawyers point out
to the police that they have violated the Criminal Procedure Law,
the lawyers get detained, sometimes so intimidated they drop the
case, and in one case I know of, even gave up the practice of law.

Then there is the risk of formal criminal prosecution. Under arti-
cle 306 of the Criminal Law, dozens of lawyers have been detained,
prosecuted, some even convicted, for supposedly assisting defend-
ants in providing false testimony.

Usually that is because the lawyer tells the accused, the confes-
sion you gave during investigation was coerced so you do not have
to stick with that. You can tell the truth as you see it.

But when the defendant tells the truth as he then sees it, the
lawyer is later charged with telling the defendant to give false tes-
timony.

One of China’s leading lawyers, Zhang Jianzhong, is now in de-
tention in China. We do not know for sure what the basis of the
charge is under article 306. The police are reporting informally
that it has nothing to do with criminal defense work, but he has
been a leading criminal defense lawyer, and many of his colleagues
at the Beijing bar feel he is being discriminated against because of
his criminal defense work.

There are other sanctions against lawyers, including control in
sensitive cases by the local judicial bureau. Lawyers sometimes
need to have the permission of the local judicial bureau to handle
cases, certainly Falun Gong cases, and a variety of other politically
sensitive cases.
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They have been prosecuted, on a selective basis, for not paying
taxes, for corruption and for defamation of officials when they
charge officials with misconduct.

In sum, we have to recognize that, 20 years ago, criminal defense
lawyers were just coming back after an absence of over two dec-
ades. But the life of the criminal defense lawyer today is a frus-
trating and difficult one.

Finally, I end my prepared statement with certain proposals that
might, at the suggestion of many criminal defense lawyers, boost
their status and their cooperation with the outside world.

We ought to have joint research with them to underlie that co-
operation, and I hope that Congress will continue the funding that
it has recently begun for rule of law projects, and indeed, expand
it. I think one of the most worthy subjects for Congressional sup-
port would be to study the plight of the Chinese criminal defense
lawyer.

Thank you.

[The prepared statement of Mr. Cohen appears in the appendix.]

Mr. WoLF. Thanks very much, Jerry. Scot.

STATEMENT OF MURRAY SCOT TANNER, PROFESSOR,
WESTERN MICHIGAN UNIVERSITY, KALAMAZOO, MI

Mr. TANNER. I would like to begin by expressing my sincere
thanks to the members of the Commission for honoring me with
this invitation, and thank in particular the Commission staff, in
particular Mr. Wolf and Dr. Susan Roosevelt-Weld, for their kind
help in inviting me and arranging my visit to the Commission.

It is also, by the way, an honor to share a panel with such well-
known China legal scholars as Professors Cohen, Hung, and Hecht.

The purpose of my testimony today is to focus some attention on
the political and legal battle within China’s legal system to con-
front the widespread and horrific use of torture, especially tortured
confessions.

Members of the Commission have heard testimony on the preva-
lence of torture, which has been carefully documented by Amnesty
International, by Human Rights Watch, our own State Depart-
ment, and many others. As an individual analyst, there is very lit-
tle I can add to this excellent monitoring work.

Instead, my testimony draws on my research on China’s police to
look at an important and unusual aspect of this battle against tor-
ture, the battle within the law enforcement system itself.

For the past half-dozen years, a growing number of officials and
scholars within China’s law enforcement system, even some within
the public security and procuratorial systems, have been criticizing
China’s pervasive torture problem with increasing bluntness.

These officials and analysts are also openly debating policy re-
forms designed to control torture, in particular, pushing to profes-
sionalize reforms of law enforcement, as well as revising China’s
Criminal Procedure Law to create disincentives for torture. In
many instances, these proposed revisions draw explicitly on U.S.
and Western law.

I cannot stress strongly enough that my purpose here today is
not to argue the brief that either China’s leadership or its law en-
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forcement system are making adequate progress in dealing with
torture. Emphatically, they are not.

Nor am I here arguing that this emerging group of anti-torture
critics is strong enough to reform the system without a major over-
haul backed by pressure from Chinese society and from the inter-
national community.

Instead, my purpose is to carefully evaluate the origins of this
pressure for improvement from within the system, to examine criti-
cally the proposals these officials and analysts are making, and
analyze the obstacles they face in trying to promote progress.

Such an analysis hopefully can assist the Commission and other
U.S. policymakers trying to evaluate the most effective ways for
the United States to assist in fighting torture and encouraging
legal reform.

In my mind, there is little question that the key obstacle to fight-
ing torture in China lies in her authoritarian political system and
we cannot realistically anticipate fundamental self-generating and
self-sustaining progress against torture until China constructs the
package of social, political, and legal institutions that most liberal
democracies rely on to fight torture, most importantly a free, com-
petitive, and aggressively investigatory press, citizen-based human
rights organizations, independent, fair, and accessible courts, and,
of course, multi-party elections as an implicit threat against unre-
sponsive leaders.

But even among authoritarian systems there can be significant
differences in the levels of torture and law enforcement abuses.
Thus, even without waiting for or weakening our commitment to
full democratization, we can and must expect, promote, and sup-
port significant improvement in China’s torture record through re-
forms within the existing system.

In many societies, even fledgling democracies, torture is greatly
exacerbated by a severe lack of law enforcement professionalism,
including excessively compliant judges, a lack of even rudimentary
commitment to legal procedure, and rules of evidence that create
incentives for torture, as well as weakly trained police who lack the
professional skills to solve non-political criminal cases using legally
gathered evidence.

But in systems like China, even partial progress is impossible
unless top leaders exert sustained monitoring and punishment of
abuses. Under Jiang Zemin’s leadership, that commitment to fight-
ing torture has been largely instrumental, and at best sporadic,
ambivalent, or to use Amnesty International’s term, “indifferent.”

Periodic crackdowns on police abuses are only part of a strategy
of the government to use rule by law to revive its legitimacy and
to offer average citizens a bargain that says, in effect, if you stay
away from politics, if you stay away from officially suspect reli-
gions, and do not commit crimes, the Party is going to try to guar-
antee you an orderly, low-crime society and gradually expand legal
protections against arbitrary law enforcement and abuses.

Such a strategy, however, is extremely risky for the regime. In
particular, any serious effort to reign in torture risks undermining
the capacity of police and prosecutors to fight crime and maintain
adequate law and order, which is of course the other cornerstone
of this rule by law legitimacy strategy.
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As in many authoritarian systems, decades of being protected by
an undemocratic government have rendered China’s law enforce-
ment departments, quite simply, rather weak in modern criminal
investigation skills and excessively reliant upon compliant courts,
coerced confessions, and a culture of informants to obtain their con-
victions.

This is, one might say, a police State in which the police are not
very good at regular police work. These dilemmas help explain the
start-stop and ambivalent character of legal reforms.

Among the most noteworthy steps forwarded in recent years has
been the growing willingness of legal officials to acknowledge,
sometimes rather publicly, that torture is extremely widespread.
This contrasts with the denials and linguistic dodges that Foreign
Ministry press spokespersons typically employ when they are asked
about specific torture cases.

Senior officials and analysts now characterize the torture prob-
lem as “very serious,” “pretty common,” “a long, persistent, chronic
disease,” and even claim that “the vast majority of police interroga-
tors regard torture as a fast and effective technique.”

Even Minister of Public Security Jia Chunwang told the summer
1998 Police Conference that torture and related abuses were one of
the two most common complaints he heard from ordinary citizens.

In late 1997, the Supreme People’s Procuratorate openly pub-
lished this case book entitled, in English, “The Crime of Tortured
Confession,” that not only describes hundreds of real torture cases
in the dispassionate and gut-wrenching detail we expect from an
Amnesty International report, but also for the first time openly re-
ported official statistics on torture cases.

These statistics, though they clearly greatly understate the mag-
nitude of the problem, nevertheless contained, for example, the
striking admission that 241 persons were tortured to death in
China between 1993 and 1994.

In response to this, many law enforcement analysts are putting
forward new proposals that typically fall into four or five cat-
egories: (1) greater professionalization and training for police and
prosecutors; (2) reforming legal incentive structures, especially
strengthening rules of evidence; (3) increased legal prosecution and
punishment for torturers; (4) increased publicity for torture and its
punishment; and (5) encouraging lawsuits by torture victims.

Clearly, we can see that to the extent that if these are actually
implemented—and that is a huge if—these proposals could yield
significant benefits. But all of these proposals are also largely State
initiated and state dominated, not self-generating and self-sus-
taining. The only partial exception to that would be the last two,
aggressive press publicity and lawsuits.

My written statement addresses each of these. In the interest of
time, I want to touch just very briefly on two of the most promi-
nent, professionalization and reforming the legal incentive struc-
ture.

Calls for increasing professionalization of police and procurators
are seeing that these officials employ torture primarily because
they lack the professional skills necessary to solve many cases any
other way. Investigatory skills and technology, legal knowledge,
professional norms, education, personnel quality are all weak.
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I do not exaggerate when I say that many street-level Chinese
police probably have less knowledge of modern crime scene man-
agement, fingerprinting, blood typing, and rudimentary forensic
and investigatory skills than the average educated American view-
er of “Law and Order” or “NYPD Blue.” I see my time is short. I
will skip ahead.

In the area of creating legal and institutional disincentives, anti-
torture advocates are criticizing China’s Criminal Procedure Laws
for a lack of a presumption of innocence, a lack of an unambiguous
right to remain silent, and in particular, the lack of an exclu-
sionary rule to keep tortured confessions from being used in court.

In recent years, there has also been rather fascinating debate by
many public security scholars over whether or not to adopt a “fruit
of the poison tree” exception for this.

For U.S. observers, it is striking to see these officials using and
advocating rules borrowed from Western law. While we have to be
cautious about overestimating our foreign intellectual influence on
legal reform, it is important to recognize the impact that exposure
to these legal notions appears to be having in, of all places, Chinese
law enforcement policy debates on torture.

It may be, sadly, that the best we can hope for in the current
authoritarian system is strengthening professionalization and legal
disincentives. For the West, however, all of this raises an extremely
complex and morally difficult dilemma of how to deal with such re-
form. Clearly, strengthening some aspects of law enforcement pro-
fessionalism are an essential prerequisite to fighting torture.

But, while improving the ability of law enforcement officials to
solve real, non-political crime without resorting to forced confes-
sions will very likely contribute to the rule of law and the Chinese’s
people’s sense of legal rights in the long term, in the short term,
it risks contributing to the institutional strength of the current
flawed system.

Along these lines, this research raises the question of whether or
not expanded legal exchanges between carefully selected individual
analysts and scholars within China’s procuratorial system and with
United States and other legal training institutes might contribute
to some of these anti-torture recommendations.

I thank the Commissioners for their invitation, their time, and
their kind indulgence.

[The prepared statement of Mr. Tanner appears in the appendix.]

Mr. WoLF. Thanks very much. Veron.

STATEMENT OF VERON MEI-YING HUNG, ASSOCIATE, CHINA
PROGRAM, CARNEGIE ENDOWMENT FOR INTERNATIONAL
PEACE, WASHINGTON, DC

Ms. HUNG. Thank you for inviting me to speak here today.

Over the past 10 years, I have, in different capacities, studied
legal reform and human rights in China. I was legal associate for
Asia at the Washington-based International Human Rights Law
Group. I was also assistant professor of law at the City University
of Hong Kong, and a visiting scholar at the People’s University in
Beijing. I worked with international law firms in Beijing, Hong
Kong, and Los Angeles.



8

As an associate of the Carnegie Endowment for International
Peace, I implement its Political and Legal Reform Project to study,
among other subjects, the impact of China’s accession to the World
Trade Organization [WTO] on its legal system and the legal reform
in Shanghai.

I recently trained legislative affairs officials from China’s prov-
inces and the State Council, the country’s highest executive organ,
on “WTO and Judicial Review.”

I am also a consultant for the United Nations Office of the High
Commissioner for Human Rights, advising the office on imple-
menting human rights technical cooperation programs in China.
Today I will focus on re-education through labor, a mechanism of
punishing “minor crimes” in China.

I will discuss the greatest problems of this system, the current
debate in China about its future, and my reasons for recom-
mending its abolition.

I will draw on discussion in my doctoral thesis entitled “Adminis-
trative Litigation and Court Reform in China,” which is based on
empirical research that includes observation of eight administra-
tive trials and interviews with over 140 judges, law professors, law-
yers, administrative officials, and litigants in Guangdong province,
Chongqing, Wuhan, and Beijing.

Re-education through labor, one of the most prominent adminis-
trative sanctions in China, is imposed on people whose act is not
serious enough to warrant criminal punishment, but too serious to
deserve other lenient administrative sanctions. However, the Chi-
nese criminal law and courts’ interpretations do not clearly define
“serious” and “minor” crimes.

There are four problems of this system. First, the mechanism has
been abused. As shown in principal legislative documents gov-
erning the system, the scope of re-education through labor has
gradually expanded. Such expansion has drawn criticisms that
these documents are conflicting, and that the police have turned re-
education through labor into a crime control mechanism.

The police dominate the committees that decide the imposition of
re-education through labor and reportedly send suspects to labor
camps if they lack evidence to support a criminal charge.

Since its establishment in the 1950s, re-education through labor
has sent 3.5 million people to labor camps. At present, 300,000 peo-
ple are being reeducated in nearly 300 camps nationwide. At least
1,000 of them are Falun Gong followers. Human rights groups esti-
mate that the number could be 10 times more.

The second problem: Re-education through labor is more severe
than some criminal punishments. Anyone who is subjected to re-
education through labor may be detained in a labor camp for up
to 4 years. Ironically, some criminal punishments are more lenient,
fines and surveillance, for example. Even “criminal detention” only
lasts for 6 months at the most. This problem has aroused much
concern because torture and maltreatment are alleged to be com-
mon in these camps.

The third problem: The legality of re-education through labor is
questionable. China’s Administrative Punishment Law requires all
administrative punishments that restrict personal freedom to be
prescribed by “laws.” Under Chinese law, only the National Peo-
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ple’s Congress [NPC] and its Standing Committee can promulgate.
Although re-education through labor is such type of administrative
punishment, it is only prescribed by three decisions either made by
the State Council or the Ministry of Public Security.

The National People’s Congress’ Standing Committee did approve
two of these decisions, but it does not mean that the approved deci-
sions were transformed into “laws.”

The fourth problem: Implementation of re-education through
labor is not effectively supervised. Re-education through labor is
not a criminal punishment. So it is not subject to any human rights
safeguards, however limited they are, embodied in China’s Crimi-
nal Law and Criminal Procedure Law.

In theory, aggrieved parties facing re-education through labor
may resort to judicial review, or what they call in China, adminis-
trative litigation. In practice, the courts’ role in reviewing the legal-
ity of administrative sanctions such as re-education through labor
is limited. Aggrieved parties are afraid of suing administrative or-
gans. They have limited access to lawyers. Above all, administra-
tive organs’ interference with the judicial process is serious.

To tackle these problems, many Chinese scholars call for abol-
ishing re-education through labor. They also suggest reform as an
alternative. In this case, the maximum detention period should be
reduced from 4 years to 1 or 2 years. Courts, as opposed to the po-
lice, should decide whether re-education through labor can be im-
posed, and these decisions can be challenged on appeal. Further,
re-education through labor should be incorporated into the criminal
law to subject it to human rights safeguards embodied in criminal
legislation.

However, these reform measures that I just mentioned, as pro-
posed by the Chinese scholars, will not effectively resolve the prob-
lems of re-education through labor. Why? Although Chinese courts
are undergoing a 5-year reform program, interference will not dis-
appear soon.

The Criminal Procedure Law only offers limited human rights
protections and has not yet been fully implemented since its revi-
sion in 1996. Abolition of re-education through labor is the best op-
tion.

The Chinese Government is planning to enact a law on re-edu-
cation through labor to fix some of its shortcomings. This intent is
welcomed. The government must understand that any changes that
fall short of addressing the problems discussed today will negate its
efforts in establishing a rule-of-law-based legal system. Re-edu-
cation through labor is a major anomaly in such a legal system and
the Chinese Government should abolish it. Thank you.

[The prepared statement of Dr. Veron Mei-Ying Hung appears in
the appendix.]

Mr. WoLF. Thank you. Jonathan.

STATEMENT OF JONATHAN HECHT, DEPUTY DIRECTOR,
CHINA LAW CENTER, YALE LAW SCHOOL, NEW HAVEN, CT

Mr. HEcHT. Thank you, Ira. Thank you, other members of the
Commission staff for having me back.

Today, I am going to talk about developments in the area of evi-
dence law in China. Evidence law, in my view, is the area where
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the most interesting and important debates about criminal justice
in China are now taking place.

I think this may seem curious to American lawyers.

We tend to think of evidence law as a very narrow technical sub-
ject having to do with the presentation and examination of evi-
dence in court.

I think, in China, evidence law is also, to some extent, viewed
as a technical subject, which may be why it has proved to be a use-
ful vehicle for looking at bigger issues of criminal justice reform in
China.

In fact, the people who are focusing on evidence law in China are
using it in that way, in order to focus on fundamental issues, fun-
damental problems in the criminal justice system, including many
of the ones that Jerry and Scot were just talking about.

The subject of re-education through labor is the other area where
there is important work going on in China on criminal justice, but
the legislative work in that area seems to have come to a stop. I
think it would be interesting, perhaps, during the question and an-
swer period to talk a little bit about what could be done to restart
the legislative process in China on re-education through labor.

In contrast, in the evidence law area, there is a lot of ongoing
work. There is local experimentation, local court rules, for example
in Shanghai, on evidence in criminal cases. Just in the last month
or two, a very distinguished group of Chinese legal scholars put out
what they are calling a scholar’s draft, of an entire evidence law.

In the National People’s Congress, in the Legislative Affairs
Commission there, there is a very active process of looking at
issues of criminal evidence and drafting up legislation that would
be presented to the NPC for its enactment.

I guess the basic question, is why evidence law. In answering
that, I want to go back a little bit to look at where Chinese crimi-
nal justice has come from in the last 10 years. I think maybe at
the end, if I have a little bit of time, I can talk about what this
suggests about the process of reform in the criminal justice area in
China.

The current interest in evidence law in China really is an out-
growth of the reforms in the trial process that were enacted as part
of the amendments to the Criminal Procedure Law in 1996.

Traditionally, fact finding in China in the criminal process has
been done out of court and pre-trial. Judges in China have tradi-
tionally had broad powers of investigation. In reality, they often de-
pended on the files that had been assembled by the police and re-
viewed by prosecutors. But before the trial began, they had the
power to go out and do whatever investigations of the facts that
they wanted. They did, as a routine matter, talk to the defendant,
talk to witnesses, and they could, again, go and look at crime
scenes, and so on. Only where, as a result of this pre-trial examina-
tion of the evidence, they felt that the facts were clear, would they
actually open the trial.

A number of factors led to a rethinking of this approach and to
the reforms that were adopted in 1996.

Some of these were very practical factors having to do just with
the increase in the number of cases, the complexity of cases, the
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expense that the courts had to go to to actually go out and inves-
tigate. But there were also concerns about fairness.

There was a good deal of criticism within China of this system
of pre-trial examination of facts because it essentially negated the
right to defense entirely, because the court had already looked at
all of the facts and made up its mind about the case before it even
began the trial. There were also a lot of concerns about corruption,
because all of this fact-finding was taking place behind closed
doors.

Then judges themselves, I think, were becoming increasingly un-
happy with the sort of position that the system put them in, where,
as a gatherer of facts and a presenter of facts in court, they were
essentially acting as the prosecutor and coming into conflict with
defense counsel. I think that they felt that that was undermining
the respect that they ought to be getting as fair and neutral arbi-
ters of the facts.

So in the 1996 amendments, the trial process was reformed in
the direction of putting the burden more on the prosecution and on
defense counsel to collect and present the evidence at trial.

The most significant change that this represented was the expan-
sion in the role of the defense lawyer, who, before 1996, only came
into a criminal case 7 days before the trial was to open. Of course,
that was at a point where the court had already done its examina-
tion of the facts and essentially already decided the outcome, so
there was not much for a defense counsel to do.

So this shift in the 1996 amendments to putting the burden of
collecting and presenting evidence on the parties correspondingly
meant that the role of the judge as investigator would be much
more limited.

At the same time, the 1996 revisions tried to turn the trial itself
much more into a fact-finding exercise in open court, where the
parties would have an opportunity to present their case, the pro-
ceedings would take place in a transparent fashion that people had
confidence in, and in that way try to address both these issues of
fairness, as well as the sort of practical issues of how the courts
could handle cases.

As this has been implemented, as Jerry and others have made
quite clear, things have not worked out the way that they were in-
tended. There is still very little proof-taking at trial. Witnesses do
not appear, experts do not appear. The written statements of wit-
nesses and experts are presented as evidence. There is no oppor-
tunity to cross-examine.

There is still very little ability, in reality, for defense lawyers to
prepare for trial, as Jerry details in his paper. They have very lim-
ited powers to gather evidence on their own, and very little access
to evidence gathered by the state. Where lawyers do try to play an
active part in gathering evidence, oftentimes they are subjected to
various forms of harassment, or ultimately prosecution, by the
state.

So the result is that the case that comes before judges is still
quite one-sided, and one could even argue that is more one-sided
than before, because at least before the judges, in theory, could be
going out and doing their own investigation of the facts. Now
judges are sitting in the court waiting for facts to be presented to
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them, but the only facts they are seeing are the facts that are de-
veloped by the state.

So the current debates about evidence law are largely about how
to make the 1996 trial reforms work. One of the big areas of inter-
est has to do with witnesses and how to get witnesses to appear
in court. There are a lot of obstacles to this, some of them having
to do with traditional preferences against testifying, some of them
having to do with fear of retribution. But there are also some more
technical problems involved.

The Chinese courts have no process for compelling witnesses to
appear in court and they have no basis for providing compensation
for people who miss work, or have various expenses in connection
with coming to court.

Naturally, on the prosecution side, they are not very enthusiastic
about having witnesses appear in court because they prefer to have
the “sure thing” of their written statements.

While in most respects judges would like to see fact finding take
place in open court in the way that was foreseen in the 1996 revi-
sions, they themselves do not have a lot of experience doing it and
I think that they are not quite sure how they should oversee trials
that have live witnesses.

But there is a broad recognition of the need to get witnesses to
appear if fact finding is going to occur at trial, if these issues of
transparency are going to be addressed, and if the defense is going
to be given a chance to question the witnesses.

As I have said, there has been some local experimentation. The
Shanghai courts have adopted some rules about requiring key wit-
nesses to appear in all criminal cases. There was talk about enact-
ing a separate law on witnesses at the National People’s Congress.
That now has been folded into this broader effort on evidence.

With respect to the right to defense, which was the other major
goal of the 1996 reforms, there is a lot of emphasis now on devel-
oping a system of discovery. This would compensate for the lack of
ability that defense lawyers have under the 1996 law to gather evi-
dence themselves, as well as improve their access to evidence that
is in the hands of the state.

There are, again, local experiments going on in Yantai, in
Shandong Province, with discovery. This is also now being focused
on as part of this broader evidence law.

Let me just quickly say one thing about some of the bigger issues
that are being considered. I think one of the interesting things
about what has happened with the evidence law, is that it has also
gone beyond the immediate problems with the 1996 revisions to ad-
dress a lot of the pre-trial problems in the criminal justice system.

This reflects a recognition that importing an adversarial process
into the trial stage alone is not sufficient if the entire pre-trial
stage is highly inquisitorial and police-dominated.

So, there is a lot of interest in various issues concerning the de-
fendant as the source of evidence, and this relates directly to what
Scot was talking about in terms of torture and the development of
rules on the right to silence and rules on exclusion of illegally gath-
ered evidence. I think that this is in some ways the most signifi-
cant area in terms of long-term development because of the prob-
lem of a police-dominated pre-trial system.
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Mr. WoLF. Thanks. I will start out with questions.

I am going to keep coming back to this question in further
rounds, because I want everyone to address the role of legal schol-
ars and legal reformers in China.

If we look at economic reform, the Communist Party determined
decades ago that it needed consistent growth to maintain public
support of the regime. Deng Xiaoping made a decision that he
could pursue economic reform without having a significant impact
on political reform.

In the case of judicial reform, what, in fact, are the powers and
the influence of legal scholars today? How would you differentiate
between the ability of Deng Xiaoping to go down the road of eco-
nomic reform—trying to isolate it from political reform, and the
fear or unwillingness of the top leadership to take interest in legal
reform because of the possible implications.

So, Jerry, let us start out with you.

Mr. COHEN. I admire very much the role that Chinese legal
scholars and law professors have played in recent years. When I
first visited China in 1972, legal education was non-existent. In
1973, I met some law professors. They had nothing to say.

I admired their deep suntans, because they had been working in
the fields for years. But now they are important players, and they
are courageous players, and they take a very active role in law re-
form, more important than their counterparts in the United States.

There are also legal scholars working in the National People’s
Congress as staff people. There are legal scholars in the Ministry
of Justice. Even Public Security has good legal scholars in the
sense of people sincerely concerned with law reform who are highly
knowledgeable experts. The State Council also has these people.
They are very important.

As the number of lawyers increases, as the number of specialists
expands in all of these government departments, including state-
owned enterprises, and even in private enterprises now, and joint
ventures, a legal elite is developing in China that is increasingly
influential.

But their influence, as Scot has indicated, is not sufficient. You
really need to reach the leaders of China. While the Standing Com-
mittee of the Politburo allows itself to be photographed on the front
page of the People’s Daily occasionally like schoolboys studying
international business law and WTO matters, I would like to see
someday a similar photograph of them studying the Criminal Pro-
cedure Law of China and the U.N. Convention Against Torture, to
which China has adhered. These are not purely domestic questions.

Supreme Court leaders, in principle, have been very enlightened,
but they operate within a limited sphere. I like very much the
quotation from Veron Hung’s paper of the previous Supreme Court
President Ren Jianxin, who in late 1996 criticized law enforcement
officials who have taken advantage of legal loopholes, intentionally
misinterpreted the law, distorted evidence, and broken the law
they enforce. That is an admirable summary of my paper.

Similarly, when I have said that the courts are sometimes an in-
strument of oppression in China, I am quoting reports of the Su-
preme Court leadership saying the courts must be used to suppress
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“counter-revolution,” and a lot of these troublesome political prob-
lems.

The legal elite themselves are not strong enough. They need po-
litical support. Our hope must be that there will be a new political
leadership coming in during the next year or two, as China phases
in new leaders, who will be more sensitive to the values that we
are talking about today. Those values are under challenge in our
own country at this moment also, but the fact is, China is in much
more serious shape.

Now that China is a member of the world community, taking
part in WTO, hosting the Olympics, having millions of people visit
China every year, I think the Chinese Government has to move up
criminal justice in its priority list.

Mr. WoLF. Thanks. We will come back to this question in a little
while.

Next is John Foarde who is the Deputy Staff Director of the
Commission.

Mr. FOARDE. Thanks to all four of you for sharing your expertise
with us this morning. This has been a very rich conversation that
has gotten us deeply into something that we are very interested in.
So, thanks for putting the effort into the papers, and what have
you.

Scot, I think I will begin with a question to you, please. What
do you think would be the biggest disincentive for Chinese police
or law enforcement authorities to torture, an exclusionary rule or
some ability by a victim to sue, as we have in section 1983 of title
42 of the United States Code? What is the biggest disincentive?

Mr. TANNER. Well, obviously both of those are very significant.
But actually the one that I would put up at the top, is that extort-
ing a confession by torture is very clearly and unambiguously a
crime under Chinese law.

One of the things that is made clear if you read these case books,
is that the punishments meted out for these things are extremely
light, even when they bothered to prosecute.

We did a statistical run-down on the 200 and some-odd cases in
this, and less than 10 percent actually involved anybody being sent
to prison. In many cases, these are suspended sentences anyway.
In most cases, there are administrative penalties for this sort of
thing.

We do not even know what percentage of torture cases actually
get prosecuted. Indeed, I suspect an extremely small percentage,
and I will tell you why I suspect that. The official number of tor-
ture cases in China in a given year is listed at about 400 to 500.
Yet, we know that upward of 125 people a year are reported killed
as a result of torture. It is not credible that one-fourth of all cases
that begin in torture end in death.

What that strongly suggests to me, is that the cases that get
prosecuted are the ones where there is clear physical harm or the
death of the person involved. So I would say that the biggest thing
that the leadership could do to create a powerful disincentive in ad-
dition to, as you mentioned, lawsuits and exclusionary rules, would
be if they very seriously prosecuted a much larger percentage of
these cases, and that would require pushing local Communist Party
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officials to prosecute these cases and then to mete out the punish-
ments that the law prescribes.

Mr. COHEN. It is a problem in every society, including our own.
The police and so-called law enforcement authorities tend to protect
each other, and sometimes there are understandable reasons. We
struggle with that every day in New York City, in Washington, and
in lots of places. But it is worse, much worse, in China. I agree,
criminal punishment should be used against police who violate the
law.

Mr. TANNER. Pardon me. Since you raised the question of New
York City, every Chinese police scholar I have spoken with knows
the cases of Abner Louima in New York and Rodney King in Los
Angeles. They have all seen the King tape. One thing that they did
all take note of, is the very long prison sentence that was given to
Officer Volpe. A lot of them found that a very encouraging thing.

I would say, without even hinting at moral equivalence here, one
of the things that the United States can do that actually has an
impact on China, is when we punish these things very strongly,
this stuff gets noticed in China.

Mr. FOARDE. The exclusionary rule is very controversial, even
today. What sort of conversation is going on in legal circles in
China about it? Is it the same sort of issues that proponents and
opponents of the exclusionary rule in the United States have, or is
it different?

Mr. CoHEN. Well, Jon can talk about this, of course. They have
been debating and going back and forth, settling sometimes on the
position of excluding illegally obtained confessions, but continuing
to admit illegally obtained physical evidence, because the physical
evidence does not lie. You can have less confidence in a confession.
But they are wavering on this. It is, understandably, a very dif-
ficult subject.

Mr. TANNER. I would point out that one of the first things they
do when they study an issue like this, is that they undertake a tre-
mendous translation of Western legal materials.

You can see the research materials that they compile of United
States law, and British, and Canadian, and all sorts of other sys-
tems. So, they address these things with a very strong under-
standing of how these issues have been battled in the United
States. For example, questions of good-faith exceptions.

Mr. FOARDE. We will come back to this, because other people
want to ask questions, I think.

Mr. WoLFr. Matt Tuchow works for Congressman Sander Levin,
one of our Commissioners.

Mr. TucHOwW. Thanks. My question comes down to a more prac-
tical policy-oriented question for you about the Commission’s work
and how to tackle the difficult issue of trying to influence the Chi-
nese. In listening to the witnesses today, I heard an encouragement
of technical assistance programs in the area of rule of law and ex-
change.

But I am wondering if the panelists—and maybe I will direct
this, first, to Professor Cohen, then if we have time, the others—
could address what policy recommendations you feel the Commis-
sion should make to play a role in pressuring the Chinese or en-
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couraging the Chinese to fairly and honestly reform and implement
their criminal procedure laws.

Mr. CoHEN. Well, I think the Chinese Government, not only at
the top but at the working level, and the Chinese judiciary, even
the prosecutor’s office, the procuracy, generally welcomes foreign
assistance, not only United States assistance, but European, Japa-
nese, whatever, and they are quite right to do so.

This is a wonderful time to try to make some progress in the
light of this possibility and in light of the obvious needs of China’s
system. Chinese leaders are very proud people. They do not want
to be criticized, as they are being criticized today, in a prominent
forum. I think we should try to work with them.

Now, it gets more controversial. We have started training judges,
and that is an exciting and rich field, I think, with many possibili-
ties. But prosecutors also need legal training, more than even
judges. The most controversial question will be, and it was implicit
in what Scot said, about the police. It is obvious the police are the
most powerful of the law enforcement agencies in China.

They really dominate the show, as Jon and Veron have also im-
pressed on us. Something has to be done. There are, within the po-
lice, as Scot has demonstrated, people who are receptive to law re-
form assistance. On the other hand, that may be politically
unpalatable at home in the United States because “the optics,” are
not too good. Some will ask: Training Chinese police? Are we going
to make them better repressors?

But the truth is, at the working level, they need all kinds of sen-
sitivity to legal values and to better legal methods of investigation.
The more cooperation we can have with them, I think, the better.

It is a little bit like the analogous question, to what extent do
we cooperate with the Chinese military? There are pros and cons.
Sometimes engagement is politically impossible, as after June 4,
1989. But I lean to engagement.

Engagement, I think, spreads the values that we increasingly
share with China. I think there are many possibilities, and this
Commission can encourage a number of specific programs, and
even recommend their financing.

Mr. TucHOW. How about the other panelists? In particular, if you
agree that technical assistance is part of the solution, how do you
do it smartly so it does not get wasted or get in the wrong hands?

Mr. HEcHT. I think, as someone who has actually been involved
in that for a long time, it is a very difficult question. But I think
the starting point has to be understanding what the situation is in
China.

I think that that is another very important function that the
Commission is performing, getting more information out about
what the actual State of affairs is in China, where the problems
lie, where the opportunities for improvement lie, and what are the
institutions and the people in those institutions that can be looked
to as real movers for change in the Chinese context.

I do not think there is really any magic formula. It is just a lot
of hard, painstaking work in order to identify where those opportu-
nities and where those potential partners lie.
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Ms. HUNG. Perhaps I may add one remark on—actually, in the
context of reform of the re-education through labor system—what
kind of assistance the United States can offer to help China.

The answer to this question is also linked to the first question
raised about the role of legal scholars in China. Look at the recent
developments in this area, re-education through labor. In early
2001, the Chinese Government said that they had a plan to enact
a law on re-education through labor by the end of the year. But
right now, this plan seems to have changed. There is no clear time-
frame existing as to when they will enact this piece of legislation.

I recently went to Beijing to interview legal scholars in this area.
They actually said that this could be a good opportunity, because
now they have more time to do research, to learn from other coun-
tries’ experiences. They want to take this opportunity to have joint
research projects, or maybe to have a chance to come to the United
States or other Western countries to understand how they punish
offenders of minor crimes.

So in this regard, I think that one type of assistance the U.S.
Government and also organizations here in this country can offer
is to establish training and joint research projects.

Mr. WoLr. Thanks.

Susan O’Sullivan works for Lorne Craner, Assistant Secretary of
State for Democracy, Human Rights and Labor.

Ms. O’SuLLIVAN. Thank you all for your presentations today.
They were very helpful to me, and I am sure to everyone here.

I have a question related to Matt’s, and also to Ira’s, that focused
a little bit more on criminal lawyers. I read somewhere recently
that criminal lawyers made up 3 percent of the bar in China sev-
eral years ago, and now it is down to 1 percent. At the State De-
partment, we are following these recent arrests that you referred
to, and Jonathan, also.

I am wondering if there is something that you could recommend
to us that we could be doing diplomatically, or even program-
matically, to help the criminal defense bar in China. Generally, I
think we all agree that rule of law programs are the way to go, but
if you have any more specific recommendations of things we could
be doing at the State Department, as well as in the Commission.

Mr. CoHEN. I think there are two levels. One, is to show support
for them in various ways. For example, the State Department has
a distinguished program for visitors. You seldom see a Chinese
criminal lawyer invited on those. They are not people who know
Erhglish, by and large. They are people who concentrate domesti-
cally.

We can encourage our bar associations to put on programs. Re-
cently, the Canadian Bar Association had a very good 2-week pro-
gram with Chinese criminal defense lawyers. They have empha-
sized to me, we should be doing similar things.

I brought one of the leaders of the Chinese bar to NYU for a
week. It was fabulous for us, our students, and people in the New
York community. But we ought to be doing much more to make
that kind of visit, not merely the 1-month tour but the follow-up
for staying in one place and doing some serious exchanges.

But then there are many subjects we ought to be pursuing with
them. Although our system suffers from many defects and we are
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struggling with them, we are making progress and we are way
ahead of China in this regard, and the Chinese are aware of that.

There are so many things that we ought to be sharing with them,
exchanging ideas about, now that they are coming into a serious
period of law reform.

I mean, how can they establish some functional equivalent of ha-
beas corpus? One of the most frustrating things about being a de-
fense lawyer in China, is where do you go when the police or pros-
ecutors violate their own law? To whom can you appeal?

In traditional Imperial China, you could ring the county mag-
istrate’s gong and sometimes get a hearing that way, or even make
it to Beijing to the Imperial Court. Where do you ring that gong
now? We have a provision. The Chinese are working with us about
that possibility.

Mr. WoLF. Thanks. Can I suggest that you let some other people
participate?

Mr. HECHT. Well, just to follow up on where Jerry is going, I
think the underlying problems that the Chinese defense bar faces
are these structural problems in the criminal justice system. Obvi-
ously, we should be giving support to individual criminal defense
lawyers, but more fundamentally we need to be helping them cre-
ate an environment in which it is possible to be a criminal defense
lawyer.

That goes to, I think, the range of things that we have been talk-
ing about today in terms of how to reform the trial process so that
what the criminal defense lawyer does has some meaning, how to
reform the pre-trial process so criminal defense lawyers can actu-
ally prepare a case and do it without risking ending up in jail
themselves.

Ms. HUNG. Perhaps one specific issue we can also address is
that, while criminal defense lawyers encounter this problem, in
fact, administrative law lawyers also encounter the same problem.
Lawyers are not willing to stand up to the government. That is
why they do not want to take up administrative cases and criminal
cases. They do not want to offend the government.

Why? Because their licenses to practice have to be renewed by
the government every year. So, perhaps we need to think about
whether this system should be changed.

Ms. O’SULLIVAN. Thank you.

Mr. WoLF. Next is Susan Weld, general counsel of the Commis-
sion.

Ms. WELD. Thanks a lot.

One thing that occurred to me in listening to some of the testi-
mony today is whether strengthening the aspects of an adversarial
system now present in the Chinese procedure is the way to go, and
what the problems might be for China in the future. I guess I will
start with Jonathan on that. I would like to hear what Veron has
to say, then going left.

Mr. HECHT. Well, I think the Chinese themselves have decided
they want to strengthen the adversarial nature of their system.
The problem—and I referred to this but did not really get to it in
my remarks—is how to get from here to there, and what are the
problems that can emerge between here and there. I think that
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that has been characteristic of a lot of areas of reform in China,
not just the legal area.

Ira referred earlier to economic reform. Economic reform has
been described in China as a process of crossing the river by feeling
the stones. To some extent, I think that has been the case in the
legal area as well. As each reform has been adopted to address
some immediately apparent problem, it has tended to throw up a
lot of other issues.

Either it has exacerbated other problems, as has happened with
the criminal defense bar as we have been talking about, or it has
served as a forum for discussing underlying problems that perhaps
could not be discussed previously, but which are now too obvious
for people to ignore.

I think that is what we are seeing now with respect to this dis-
cussion about pre-trial procedures which do not fit with the in-
creasingly adversarial trial process. So, I think that that is the na-
ture of the reform process.

The challenge for us, and this goes back to Matt’s question, is to
identify what are the problems on which progress can be made in
the short term, but which contribute in the long term to a criminal
justice system that is both effective and fair.

I do not know if there is time to talk a little bit more about re-
education through labor, but I think this is an excellent case study
of how to engage effectively in legal reform in China.

I agree with all of Veron’s analysis of the problem and with the
need for fundamental reform, but I disagree that the answer is
simply to tell the Chinese to abolish it. In addition to being used
to suppress political dissent, re-education through labor is used to
deal with a lot of problems that all societies face: Prostitution, drug
use, minor crimes, juvenile delinquency. To go to the Chinese and
simply say, abolish this system, is a non-starter because these
other problems still need to be dealt with in some way.

So the challenge for us to help them craft responses to those
problems so that then the use of re-education through labor as a
political tool is exposed. If it has no purpose other than to deal
with political dissidents, then it has no legitimacy, even in the Chi-
nese context.

Ms. HUNG. Perhaps I can say something about re-education
through labor. According to recent developments, the government
seems to have said they do not want to consider abolition as an op-
tion.

As T quoted in my statement, the director of the Ministry of Jus-
tice’s Bureau of Re-education Through Labor, explained, “For such
a populous Nation as China, the re-education through labor, which
aims at stopping those on the verge of committing serious crimes,
is an effective way of reducing crime.”

Based on the research I did in China, one main concern they
have is exactly what Jonathan just mentioned. They want to use
re-education through labor as a means to punish drug addicts,
prostitutes, brothel visitors, and other offenders of minor crimes.

In fact, based on recent statistics, of all the current inmates, one-
third are punished by re-education through labor because they
were drug addicts, prostitutes, and brothel visitors. The other third
are offenders of minor crimes that I just mentioned.
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One point we need to bear in mind, is that when I say abolition
is probably the best option for curing the problems they face in re-
education through labor, it does not mean that we cannot do other
things.

For example, the government has said that there is a need to
have re-education through labor because this is a means to punish
drug addicts and prostitutes. Then my question is, are there any
other measures you can take? Can you help these people or punish
these people in another way? What other countries’ experiences can
the Chinese Government refer to instead of using such a harsh
punishment like re-education through labor?

So I am not suggesting that these people should go free and we
do not offer any assistance. This is not my idea. I just say that the
re-education through labor system is such a big anomaly in this
rule-of-law-based legal system, that it should not exist anymore.
Thank you.

Mr. WoLF. Karin Finkler is with Congressman Joe Pitts of Penn-
sylvania.

Ms. FINKLER. Thank you to all of you for your testimony.

I would like to follow-up on Ira and John’s questions, in the in-
terest of time, so there is a little more time for people to expand
on their ideas. Jonathan, you looked like you had some things to
say earlier, so if you would please start, on the role of legal schol-
ars in reform, and also on the disincentives for Chinese police, re-
garding use of torture.

Mr. HEcHT. I think the Chinese legal scholars, if you look back
over the last 15 years, have played an incredibly important part in
opening up new areas of debate.

The whole area of human rights, which was a taboo area in
China as recently as 1989, 1990, was essentially opened up to pub-
lic debate and ultimately embraced as part of the government’s
own discourse, largely through the efforts of academics.

A lot of the more concrete problems that we have been talking
about today, right to silence, exclusionary rules, and so on, again
are things that have been introduced into China as ideas by schol-
ars.

But at the same time, I do not think we can overestimate the in-
fluence of scholars. Ultimately, the power of decision is in the gov-
ernment. The bureaucracies are tremendously powerful. A lot of
what is ultimately possible in China depends on a political decision
at the very top.

So, I think academics are a very important conduit for new ideas,
but I think we also have to be building bridges to reformers within
the institutions of the legal system and the political system them-
selves. I think that Ira’s earlier point about developing a broader
constituency for legal reform in the government is very, very im-
portant.

I think one way to do that is to make more explicit the link be-
tween economic reform and legal reform. I think that there has to
be a much broader recognition within the government that if eco-
nomic reform is going to continue to be successful, the importance
of a professionalized, independent legal system cannot be over-
looked.
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As far as disincentives to torture, I think if you look at our own
experience in the United States, criminal penalties are, of course,
important. Compensation to victims is, of course, important. But in
our own experience, these were not enough to stop police abuses.

What has ultimately been effective in cutting down police abuses
in the United States—though of course they still occur—has been
a combination of the exclusionary rule and other sorts of measures,
both taken within the police and forced upon the police, to create
conditions where coercion is less likely to occur.

If you look at the Chinese criminal process, there is no bail sys-
tem, so all criminal suspects are held in police custody for long,
long periods of time. Access to lawyers, as Jerry has talked about,
is limited. Access to family is limited. Outside oversight of deten-
tion centers themselves is quite limited. These are all inducements
to torture.

So I think that, ultimately, there has to be a focus on both of
those areas of reform in China, both the exclusionary rule so that
there is a disincentive to torture because the evidence that you
come up with will not be admissible, and also creating conditions
that are less conducive to torture in the first place.

Ms. HUNG. Two examples actually illustrate very well the roles
played by the legal scholars. On the one hand, they play a signifi-
cant role, but on the other hand, their role is also very limited.

One, is re-education through labor, another is judicial reform.
For example, as I just said before, because the government seems
to have already set the tone that abolition should not be considered
earlier this year, legal scholars in Beijing organized two large-scale
forums.

One was on procedural issues involved in the reform of re-edu-
cation through labor, the other one focused on the substantive
issues involved in this system. So, they cannot go beyond the scope,
saying that we recommend to abolish the system.

Another example, is judicial review. I interviewed the Supreme
People’s Court senior judges. Quite a few of them are scholars at
the same time. They said that they felt their hands were tied.

For example, the scope is severely limited by the Supreme Peo-
ple’s Court’s 5-year court reform plan. If we take a look at that 5-
year reform plan, the focus is more on training, on something that
they can do within the court system.

But a major problem of the court system right now that we have
in China is that the courts are controlled by the local governments.
Because courts’ personnel arrangements and financial arrange-
ments are, to some extent, subject to local governments’ control. So,
that is why the type of reform we need for improving the court sys-
tem is institutional reform.

But this is not mentioned in the court reform plan, only briefly
mentioned, saying that maybe within these 5 years we can conduct
some research on this area to see what other countries do in terms
of the relationship between the court and other branches of the
government. But that is all. So, you can see how limited these legal
scholars’ roles are.

Mr. WoLF. Thanks.

Scot, can you address my earlier question? And maybe bring it
down to the area of torture, where, as you said, the senior leader-
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ship is simply uninterested in addressing this. Is there a role for
the legal scholars, and those in the system who are looking at re-
form, or under current conditions is it a fruitless effort because of
the concerns of the impact of that reform?

Mr. TANNER. Well, as I stressed in the beginning part of my
statement, significant progress is possible within the current sys-
tem, though I still believe that fundamental progress on that par-
ticular issue is going to require a full-scale change of the Chinese
political system.

But let me use that to step off a little bit and talk about the role
of scholars. The ones that I have been studying play a particularly
interesting and important role here because a number of these peo-
ple train students in China’s police college system.

That means that they get to train the people who are then going
to go out to the provincial police colleges throughout the country
and train, and so on down the line.

They do have a great opportunity to influence the way that these
people think about the handling of criminal cases, whether or not
they have at their disposal a repertoire of ways of solving a case
that do not just involve what some people call the “Claude Raines
theory” of policing—round up the usual group of suspects and beat
them until somebody confesses.

So they can have an enormous impact on what is one of the fun-
damental long-term challenges, which is retraining this vast core
of prosecutorial and police officials throughout the country.

Another place where they have a tremendous amount of influ-
ence, alluded to by my colleagues here, is that several of these peo-
ple take part and play a prominent role in the actual drafting of
these laws.

One who has written widely about the redrafting of the Criminal
Procedure Law is Professor Cui Min of the People’s Public Security
University, who happens to be one of China’s most vocal and per-
sistent critics of the problem of torture. So, here is another person
who has an opportunity to influence the actual regulations on this.

Nevertheless, these people still have to deal with the regular offi-
cials within the procuracy, the public security system. It is quite
clear that on some of these issues, particularly things such as ex-
clusionary rules, they face an enormous amount of opposition from
the working level leaders within this system.

In the end, however, within an authoritarian system, as I say,
there are not self-sustaining, self-generating mechanisms for fight-
ing torture. So, it still comes down to, how much pressure does the
top leadership put on lower levels to fight torture as opposed to
pressuring them to solve crimes?

Very clearly, the top leadership in China right now is more con-
cerned about the crime rate spiraling out of control and are more
fearful that that loss of control over crime is going to eventually
undermine their legitimacy and authority. So, in the end, they put
more pressure on that than they do on fighting torture.

Mr. WoLF. Before President Bush met with Jiang Zemin, Senator
Baucus and Congressman Bereuter, the Chairman and Co-Chair-
man of the Commission, sent a letter to the President asking him
to raise the issue of the visit by the U.N. Special Rapporteur on
Torture, requesting that this be allowed.



23

I heard in Beijing, a couple of months ago, that the Chinese had
agreed to his visit, but I do not think anything has happened since
then.

How significant is it in your mind, as you try to influence the
more senior levels to have a visit by the Special Rapporteur on Tor-
ture?

Mr. TANNER. I would say moderately significant, not enormously
significant. There are some within the Chinese police system who
believe that, because China has acceded to a wide variety of these
agreements, that means that China should therefore revise its in-
ternal laws to meet these international agreements against torture.

That is rather striking because, of course, as Ms. O’Sullivan
knows, the standard line from the Chinese is that human rights
standards are unique to each country, and that international agree-
ments like this should not be used to force China to change its sys-
tem. But we do see some voices within the system saying that we
should accept this sort of outside international influence.

Mr. WoLF. Thanks.

John.

Mr. FOARDE. Some odds and ends questions. Jerry, at the begin-
ning when you were talking about the criminal bar, defense bar in
China, you said that some are able to make a living doing it. How
do they set fees, and how do they collect them?

Mr. CoHEN. Well, this raises some important questions, again,
that we could share in cooperation with them because we have had
to deal with these. The British have a different way, sometimes, of
dealing with questions of contingency fees.

Chinese lawyers will sometimes take contingency fees of a very
significant nature. In other words, if they get a certain result, then
n}llaybe their original fee might be trebled, or many times more than
that.

But that troubles me, because it is a real incentive to corruption.
Lawyers in China—unfortunately, criminal defense lawyers promi-
nent among them—are often channels to corruption, conduits.

Some of them feel that, although they will not take part, they
know their clients sometimes take measures and they just look the
other way, the way some foreign corporations look the other way
when they know middle men are taking actions that are not legal
on their behalf.

So I think this whole question of fees is very important to study.
I have been in some cases where I have been disturbed by some
of the criminal defense lawyers’ actions, trying, for example, to
take advantage of the helpless suspect who is awaiting trial and
has no access to the outside world except through the defense law-
yer, and the defense lawyer says, here, sign here an agreement
that will say if I get you out in the next 10 days, that you will give
me X.

I mean, that is terrible coercion of the client. You are supposed
to be, as a defense lawyer, protecting the interests of the person
who is subject to incommunicado detention and interrogation, not
exploiting them. So, there are serious questions of fees.

I think the financial problem is not a serious problem for crimi-
nal defense lawyers. It is these other sanctions. Also, the question
of respect. That is why I mentioned individuals who can be recog-
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nized, and the desirability of foreign bar associations indicating
their support.

We should be interested in not only the WTO, not only in foreign
investment and arbitration of commercial disputes, we should show
greater interest in criminal defense problems that these people are
confronting and we have a long experience with.

Mr. FOARDE. Is there a nationwide criminal defense organiza-
tion?

Mr. CoHEN. Yes. Under the ALL China Lawyers Association,
there is a nationwide criminal defense lawyers’ group. It is headed
by distinguished, experienced people. Even these people feel under
pressure. When lawyer Zhang Jianzhong got locked up in Beijing,
people in the Beijing Bar Association, people in the national bar as-
sociation, were very concerned, but it was hard to get a peep out
of them.

One point I mentioned in my report that I did not talk much
about in my summary is the control of the local judicial bureau
over sensitive matters. I made a brief allusion to it, but did not go
into any detail.

These defense lawyers are people who can lose their law practice,
they can lose their partners’ law practice, their law firm can be
shut down. They can go to jail, informally, for long periods, and
they can be formally prosecuted. I think article 306 of the Criminal
Law should be abolished because it is, indeed, as the lawyers say,
a sword of Damocles that intimidates them.

Mr. HECHT. If I could just add two things on defense lawyers. Of
course, the vast majority of criminal defendants are poor in China,
as they are everywhere. The Chinese have tried to deal with that
by keeping the mandated fee for criminal defense lawyers quite
low.

The Ministry of Justice rules on lawyers fees set the amount that
lawyers can charge. Of course, they do a lot on the side with these
contingent fee arrangements, and so on, but the actual fee that
they are supposed to charge is quite low. That has created another
disincentive, of course, for lawyers to take these cases.

So one of the big problems that China has to face is coming up
with some sort of public defender system that is going to enable the
majority of criminal defendants to get a lawyer under conditions
that they can afford.

But you also have to recognize that even with those sorts of
measures, that chances are you are not going to have enough crimi-
nal defense lawyers in the near term in China to handle the num-
ber of cases.

Getting back to re-education through labor and its reform, if
those cases are moved into the formal criminal justice system, the
numbers of cases is going to go up considerably. That is a real,
practical concern that the Chinese also have that could be ad-
dressed by thinking about alternatives to lawyers per se. If you go
to U.S. drug courts, if you go to U.S. community courts, you see
various types of representatives and advocates for the indigent
other than defense lawyers. There is a whole range of different peo-
ple who can serve a similar sort of function, especially in fairly
minor cases.
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So, this is another example of where we have an opportunity to
share some quite practical, useful experience that could actually
open up some of these bigger problems that we have a tendency to
try to come at at very high levels.

We do not like the system, we want it to change, but you have
to get down into the guts and see what is making the system go
in China and what conditions are there or not there in China for
solving the problem.

Mr. WorLr. Thanks.

Matt.

Mr. TucHOW. There are so many questions I would like to ask,
but I am going to stick, again, to a large, over-arching question. In
my previous question, we spoke a lot about engagement. Some
think that the flip side of engagement is pressure, but perhaps that
is part and parcel of the same thing because when you engage, you
try to pressure as well.

One of our mandates as a Commission is to create a prisoner’s
list. Professor Cohen has mentioned in his paper a number of polit-
ical prisoners. I am interested in your thoughts as to how we as
a Commission can best work on behalf of political prisoners, wheth-
er it makes sense for the Commission to mount campaigns on be-
half of individual political prisoners, and if doing so cuts back at
all on our ability to engage the Chinese.

So I guess the question kind of boils down to, how do you sensi-
tively pressure, if you feel that is appropriate? Why don’t I start
again with Professor Cohen, and then to the others if we have
time.

Mr. CoOHEN. I think the most important thing we can do in the
United States does not directly concern China. It is the example we
set within our own society and legal system. As Jon has already
noted, this is widely appreciated in China.

Are we people who say “do as I say but not as I do,” who expect
the Chinese to adhere in practice to our theories even though we
ourselves are under pressure constantly, especially after 9/11, to
abandon some of our values?

Now, as to direct measures of cooperation with China, of course,
I think the Chinese are practical people. They know they need co-
operation. They are willing to cooperate with us now on legal mat-
t?rs, and that is something, as I said, we should take advantage
of.

But we should not do it at the sacrifice of ventilating problems
that exist now. There are courageous, democratic people in China
serving many, many years in prison simply because of efforts to or-
ganize a truly democratic party.

Xu Wenli has put in about 18 years in prison. He is in deterio-
rating health now. What is his offense and what kind of a trial did
he really get? Mrs. Rebiya Kadeer, out in Xinjiang Province, is an-
other example. There are a lot of people whose cases deserve con-
tinuing ventilation until China gets smart enough to release them
and get them off United States-China relations’ agenda, because
they are very negative examples of good people being suppressed.
China is impugning its own reputation by harming these people.

A final point. I do not want Jon to be misunderstood. He has
been supplementing my remarks so I am not misunderstood, and
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I appreciate it. I just want to say, none of us is for keeping re-edu-
cation through labor. None of us. The question is, how to deal with
it? It is a kind of a false dichotomy we are talking about here. Abol-
ish it, in the sense of ignoring the problems it is designed to meet?
Veron has explained she did not mean that.

China has to stop the current version, where it puts people away
for 3 or 4 years with no real substantive guidance that at least the
Criminal Law purports to provide in other cases, and no real proce-
dural protections which the Criminal Procedure Law provides. It is
not that one should ignore prostitution, or drug addicts, or a lot of
these other problems that plague China as well as other societies.

The problem is, it is inconsistent with all of China’s criminal jus-
tice reforms to allow re-education through labor to persist to let
people be put away for 3 or 4 years under this sanction.

As Jon says, we have to address, if the Chinese want our help,
how can we find legal techniques in light of our experience, and
that of others, that might address these problems in a way more
consistent with the Chinese Constitution and legal reforms that we
are talking about, even with their limitations.

So I agreed with Veron’s statement, because I understood her. It
would be desirable to abolish the current sanction, but one cannot
walk away from the problem, as Jon said. It has to be handled in
some ways that are more consistent with the post-1996 criminal
justice reforms in China.

Mr. TucHOW. Jon, real quickly, what are your thoughts about
our role regarding political prisoners?

Mr. HECHT. There is no question that there should be a list of
political prisoners. I think that the Commission’s role as an educa-
tor of the American public about the situation in China and the po-
tential for legal reform can be carried out at the same time as you
are preparing prisoners’ lists. I do not really see any problem with
that. But, as to who is going to actually take these prisoner lists
and do something effective with them, that is a more difficult mat-
ter.

Mr. WoLF. Next, Susan O’Sullivan.

Ms. O’SULLIVAN. Just to pick up on the list issue. I think that
we have had our greatest success with putting pressure on the gov-
ernment to release people when it has been kind of a joint project.

The Song Yongyi case comes to mind, where the academic com-
munity spoke out very forcefully on his behalf. Jerry Cohen played
a key role. Members of Congress, Senator Specter and others,
p}llayed a key role. The State Department was in there doing its
thing.

So I really think that if you are going to talk about lists, leaving
it to the State Department is probably not the way to go because
we need other people to be reinforcing what we are doing. I mean,
I think we have lists. We pass them all the time and we raise cases
all the time, but my experience has been that it is really helpful
when other people are raising their voices, too.

In terms of a question, on the human rights agenda that we have
been trying to push for a long time for China’s ratification of the
International Covenant on Civil and Political Rights, and China
has signed this under pressure at the summits in 1998, they now
tell us as a matter of course that they are reviewing their laws and
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trying to bring their laws into compliance, and this is why they
have not ratified, and this is why they cannot predict when they
will be finished and when they will be able to ratify this.

I am wondering, going back to the question of what sort of out-
side pressure is affected and supports those inside China working
for change, whether you think this is something useful for us to
continue to pursue, keeping in mind that a lot of people ratified it
and do not comply with it, just your sense of the futility of that as
a human rights agenda item.

Mr. COHEN. Again, the United States sets a powerful example,
negative or positive. If we would complete our adherence to various
human rights agreements, we would be in a better posture, and
that would exert very influential pressure on China, and others.

Mr. HECHT. I think it should continue to be pursued, not with
any expectation that it is likely to actually happen any time soon.
But I think that China has accepted this as the benchmark. It has
not ratified it, but its government has signed it and its leadership
has said that it is committed to ultimately ratifying it. I think that
it should be held to that standard.

I think that if you look at a lot of the issues that we have been
talking about today, one of the sources of argumentation that re-
formers within China use again and again, is the international
standards.

To the extent that you have an inside/outside effort to both push
for formal ratification, use the standards in discussions at the Com-
mission on Human Rights, and at the same time provide an inter-
national backing to the effort within China to look at the covenants
as the standard that China should aspire to, I think that is a very
powerful and useful combination.

Ms. HUNG. Perhaps we have to ask the question, why did they
decide not to ratify the international covenant? Is it because there
is no strong will to do that? Or is it because they believe that the
system is not ready for them to ratify this international covenant
as they cannot satisfy all of the obligations?

If this is the case, then one issue we need to tackle is, how can
we help them to bring the legal system in line with these require-
ments? So that is the reason why we say human rights is a very
sensitive topic. But legal reform, I believe, is a fundamental solu-
tion to the human rights problem. This issue is not sensitive, so the
U.S. Government can offer some assistance in this regard.

Mr. TANNER. Ms. O’Sullivan, I think that pressure for Chinese
ratification of these international covenants, and to bring their own
system in line with that, is one of a wide variety of areas where
we should continue pressure on the Chinese.

We cannot expect that this is going to have a huge impact. I do
not see a lot of evidence that, internally within the system, that
this is regarded as a major lever, but it is one among several.

We have the historical example of the way that the Helsinki
agreements were used in Eastern Europe over a long period of
time, two decades, to create increasing pressure for that. I see peo-
ple in China who are thinking in the same sort of long-term fash-
ion to use this as one more lever to change the system.

Mr. CoHEN. I think it is important that we not bilateralize the
question intellectually and in practice. I think Europeans are a
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very important influence. China does business with Europe. Euro-
pean business people, visitors, and tourists want to be respected by
a proper criminal justice system.

So I think, similarly, there are countries and areas adjacent to
China whose example is very useful for the Chinese to study. That
means South Korea, that means Taiwan.

Those places have made great progress in some of these problems
in the last 15 years. The more we can bring to bear that experi-
ence, where social, economic, cultural, historical conditions more
closely resemble those of the mainland of China, I think that, too,
is useful.

There is a tendency here, naturally, to think of reform as a
United States-China issue. Of course, I do not have to tell you, that
is the most sensitive political relationship. Often, reform comes in
a more multilateral way and more comparative way.

Mr. WoOLF. Susan Weld.

Ms. WELD. Thanks, Ira.

I wanted to ask about something that many of you seem to talk
about as a dead letter, which is the administrative litigation law.
One problem with the punishment of re-education through labor, is
that it is administrative in nature. It does not come within the
scope of the protections of the criminal procedure laws.

If the administrative litigation law does not help people in ad-
ministrative detention, could it be fixed to help them? I believe it
is not just re-education through labor, but all sorts of other kinds
of detention where that law might be helpful to people. So I guess
I ain asking all of you, starting with Veron, because that is her spe-
cialty.

Ms. HuNG. I want to understand the question better.

Ms. WELD. All right. As I understand from your statement, you
do not feel that the ALL functions to protect people in those cir-
cumstances. Could it be fixed so that people could use it to protect
themselves? Could it also operate in other kinds of administrative
detention where people do not have access to help?

Ms. HUNG. Right. In fact, I have spent a lot of time studying ad-
ministrative litigation in China. That, as I mentioned, was my
focus in my doctoral thesis. There are a lot of problems, but there
also have been some improvements, like I have noticed that there
has been growing respect for procedural requirements.

But then a major problem, again, and again, and again, is inter-
ference from administrative organs and Communist Party mem-
bers. Can that be fixed? It is very difficult, for the reasons I just
said before. Why do we have that? Because the courts feel that
they are subject to pressure. They are susceptible to their control
because personnel and financial arrangements are controlled by
local governments.

But I still remain hopeful. Why? Because there has been a lot of
discussion among government officials on how they can improve
the system. Recently, they have been talking about drafting a piece
of legislation called “administrative procedure law” in addition to
what they have now, “administrative litigation law.”

I talked with a committee consisting of five scholars that is draft-
ing this piece of legislation. They look at other countries’ experi-
ence, including the United States and European countries, to see
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whether they can learn from these experiences to improve the ad-
ministrative litigation system. So, I try to remain hopeful.

Mr. CoHEN. The judicial review of administrative action is a star-
tling development in China that only got going in 1989, 1990. I am
not so pessimistic. I would not characterize it as a dead letter.

WTO is going to inject a little more life into that.

So far, one of the restrictions of China’s administrative litigation
law is that th