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THE RULE OF LAW IN CHINA: LAWYERS
WITHOUT LAW?

TUESDAY, APRIL 1, 2003

CONGRESSIONAL-EXECUTIVE
COMMISSION ON CHINA,
Washington, DC.

The roundtable was convened, pursuant to notice, at 2:30 p.m.,
in room 2255, Rayburn House Office Building, John Foarde [staff
director] presiding.

Also present: David Dorman, deputy staff director; Tiffany
McCullen, for Under Secretary Grant Aldonas, Department of Com-
merce; Alison Pascale, office of Senator Carl Levin; Keith Hand,
senior counsel; Selene Ko, chief counsel for trade and commercial
rule of law; Susan Weld, general counsel; and Andrea Worden, sen-
ior counsel.

Mr. FOARDE. Good afternoon to everyone. On behalf of Chairman
Jim Leach and Co-Chairman Chuck Hagel of the Congressional-
Executive Commission on China, welcome to this issues roundtable
on the Rule of Law in China. The United States-China Relations
Act of 2000 created the Commission and gave it the primary man-
date of monitoring compliance with human rights and the develop-
ment of the rule of law in China.

Today we have as panelists three experts to give us their opin-
ions as to how to translate these abstractions into pragmatic ways
of evaluating the rapidly changing situation in China. We also hope
that they will be able to offer specific suggestions as to what kinds
of exchanges and cooperative efforts might be most effective in en-
couraging the development of the rule of law in China.

Our three panelists are Dr. James Feinerman, the James M.
Morita professor of Asian legal studies at Georgetown University
Law Center here in Washington; Randy Peerenboom, professor of
law at the UCLA School of Law in Los Angeles; and Raj Purohit,
the legislative director of the Lawyers Committee for Human
Rights. Both Jim Feinerman and Raj have been our guests before
in the 107th Congress at hearings and roundtables of the Commis-
sion. So, welcome back. Randy, this is your first time. Welcome,
and thank you very much.

I think we will start with Jim Feinerman. And the way we work
this is that each panelist has 10 minutes to make an oral presen-
tation. After about 8 minutes, I will tell you when you have 2 min-
utes remaining. If you for some reason aren’t able to make all of
the points you would like to make, we can catch up with some of
them in the question and answer session.
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When all three of the panelists have spoken, we will go to ques-
tions and answers. In the first instance, calling on our colleagues
who are personal staffers to our Commission members. In the sec-
ond instance, to our own CECC staff colleagues, including the per-
son who organized this particular roundtable.

So, without further ado, let me call on Jim Feinerman. Thank
you.

STATEMENT OF JAMES V. FEINERMAN, JAMES M. MORITA
PROFESSOR OF ASIAN LEGAL STUDIES, GEORGETOWN UNI-
VERSITY LAW CENTER, WASHINGTON DC

Mr. FEINERMAN. Thank you and thank the Commission and its
staff for having this session today, and inviting us to share our
views with you. I may have inadvertently set an agenda—I hope
not—for the rest of the speakers by sending out my paper title,
which is “Lawyers Without Law—Prospects for the Rule of Law in
China after Deng Xiaoping.” And I will try in the time that I have
to sort of summarize my points.

Those of you who are familiar with the literature of Chinese legal
studies of the last 25 years will know that I was reversing the title
of a famous work by Victor Li, a former professor of law and presi-
dent of the East-West Center in Hawaii, who wrote a book during
the Maoist era called “Law Without Lawyers.” The thing that in-
spired me to twist Victor Li’s words—if that is, in fact, what I am
doing—was that I thought that circumstances had changed so dra-
matically since the period that he wrote about when China boasted
of having no lawyers. Its legal system primarily consisted of using
some rather coercive, draconian methods that had the functions of
law to channel social behavior and control deviance.

I thought it was worth revisiting those ideas in the light of what
has happened in the intervening two and one-half decades. When
he wrote about Maoist China, Professor Li wanted to make clear
that there existed individuals and entities which functioned like
law and lawyers, despite the official lack of formal law and legal
institutions. Hence the title of his book, “Law Without Lawyers.”

In the time that has passed since Li’'s book was published, I
think China has developed in ways that Victor Li himself would
not have predicted from the vantage point of the mid-1970s. The
death of Mao, the end of the Gang of Four, the accession of Deng
Xiaoping just a few years after his book was published, in fact, and
a reawakened interest in law or socialist legality. An old Soviet era
quip noted that socialist legality has the same relationship to legal-
ity as an electric chair has to a chair.

The law with Chinese socialist characteristics that has emerged
from that era, which began with a trickle of new laws, including
the first statutes that encouraged foreign investment in China’s so-
cialist economy became a flood of code and regulations today, even
case law that is reported and available to those of us in the West
who a few decades ago would have killed for even a single
verifiable case report. The problem that we used to have, like
Soviet Union Kremlinologists of that era teasing intellectual moun-
tains out of informational molehills, has been reversed. We are
inundated with straightforward legal information in almost un-
imaginable volume.
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So that for those like Professor Peerenboom and I who try to
teach courses in Chinese law, the idea of having what we had in
law school, a single course in Chinese law and holding oneself out
as an all-purpose expert on every area of the Chinese legal system,
is impossible. It is necessary to specialize in, at the most, a few
areas and maybe even one area as the field grows.

It is this very volume of legal information that is now available
about China’s legal system that led me to think that there maybe
is actually less there than meets the eye. So, turning Victor Li’s
formulation around with apologies to some other legal specialists,
like David Trubek and John Merriman, who used this phraseology
before, I would like to argue that the “Lawyers Without Law” per-
haps most accurately describes the current situation in the People’s
Republic of China. Let me just quickly say what I mean.

All of the trappings are visible. They have all the accoutrements
of formal legality that were not present before. But, the crucial ele-
ments of a Rechtsstaat, a real rule of law, a meaningful rule of law,
I think are still missing. The incidentals are there, but the sub-
stance is not. I think that the operative rules of the system are
still, in many cases, buried elsewhere and not adequately described
by the formal legal system, which is what I set out in my paper.

In the end, I think you can manage to reconcile the view that
China has the embryonic beginnings of a legal system and, in fact,
has made great strides since the period that Victor Li wrote about,
and even compared to 10 years or 5 years ago. But, you have to
think about the relevance—or in some cases, the virtual irrele-
vance—of law in the formal codified version to make such a rec-
onciliation possible.

I think that the real explanation of how China works and what
the state does with regard to legal matters is still pretty much out-
side the formal legal system, although, hopefully by iterating and
reiterating the rule of law idea and talking about law, eventually
it may come to conform with the reality on the ground. In a few
sections, I try to deal with various issues to see how law and prac-
tice demonstrate my thesis, or rather how my thesis grows out of
the evidence that I have been looking at.

Finally, I look at the personal relationships or “guanxi,” which
literally means connections in Chinese, for an alternative system
that more closely explains the operative norms in Chinese society,
the real law, but not the lawyers’ law. And so I will talk about just
very briefly the couple of things that I looked at in the system of
foreign investment regulation, where there is perhaps one of the
largest bodies of law, which is of great interest to foreign investors
and to people who are going to make significant contributions to
the economic development of Chinese society. Even there after two
decades, there are problems.

In fact, even today many investors rely on informal processes of
assurance by local officials, central officials when necessary, to
overcome various gaps in the legislation. It is still the case that
very often authorities will retroactively revise legislation to as-
suage foreign investors fears, or to address criticism and failed
policies.

Even during an era of greater openness—some of it mandated by
China’s recent accession to the World Trade Organization [WTO]—
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there is a continuing significance for so-called “neibu”—internal or
unpublished—regulations. Eventually, these may all see the light
of print, but it’s a difficult process to draw it out. In many aspects,
foreign investment is governed by rules that foreign investors
themselves are still not allowed to see, and just must accept as ap-
plicable to them.

My colleagues in the human rights field justifiably have criticized
China’s use of the rule of law to try to justify things such as the
crackdown on the Falun Gong, which is part of a broader govern-
mental effort to control all organizations, religious, civil, social, and
economic. The use by these organizations of modern means of com-
munication such as the Internet has made them especially threat-
ening to the Chinese authorities. The mechanisms that they use
follow the principles enunciated in China’s Constitution, as well as
a number of lesser laws.

Amnesty International, Human Rights Watch, and the Lawyers
Committee have all made pleas for institutional reforms, which I
think are necessary in other areas, including criminal justice.
Every year hundreds of thousands of people suffer human rights
violations due to the lack of legal safeguards, and the lack of inde-
pendent bodies to prevent abuses, despite the formalization in two
rounds now—first criminal law and then criminal procedure law,
which were redrafted in the 1990s and significantly expanded. The
judiciary lacks independence and continues to be subject to
political interference. There is evidence that torture is rife and
because of the system of administrative detention, anyone can be
detained by the police for a number of years without committing
any crime.

I know you have heard previous testimony about the implications
for human rights and the rule of law of China’s HIV/AIDS crisis.
We are now confronting a new threat of communicable disease—
SARS. And here again, the lack of transparency and the funda-
mental issues regarding that in China’s system, which have obvi-
ous implications for law, also implicate China’s ability to operate
with international authorities. Indeed China kept the World Health
Organization [WHO] officials who were stationed in Beijing from
going to the sites of infection in China for some time, even after
the evidence of the outbreak was quite clear. Somewhat in viola-
tion, I think, of China’s commitments to that international organi-
zation, and of course, at great threat to the public health of
surrounding regions, and potentially the rest of the world.

Let me just close in the few moments that remain to talk a bit
about “guanxi,” connections. This is the substitute in many ways
for law, and some people say reflects the weak legal consciousness
on the part of the Chinese system, both among ordinary individuals
and high-ranking officials. But, I think it also reflects the fact that
many promulgated laws are not widely publicized. Much of the Chi-
nese population is unaware of their existence.

Local cadres, on the other hand, are used to creating law with
the stroke of their pens, or even the utterance of a single word.
They have not been won over to a new system that threatens their
prerogatives and promises them very little in return. And as long
as the newly established legal institutions—such as courts, and
judges, and lawyers—remain untried and underdeveloped, it is un-
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derstandable that people turn back to the things with which they
are most familiar. And the things with which they are most famil-
iar are these institutions of social connections. It is a complicated
issue in most societies and cultures, and it is particularly com-
plicated and highly developed over millennia in China.

So, let me just say in conclusion, that this basic feature of per-
sonal relationships and connections between Chinese acts as a kind
of substitute. In fact, Mayfair Yang, one of the most astute stu-
dents of the institution of “guanxi” in modern China, sees it as hav-
ing a kind of oppositional character, which explains its persistence,
even in the face of law. It is the informal organization’s, or the
powerless individual’s method of opposing or resisting formal orga-
nization. In many ways the behavior posits as its goal, opposition
to formal organizations and even opposition to authority and law.

As a result, I think as long as the operative norms of Chinese
society and many different strata continue to be the use of
“guanxi,” there will be a continuing subversion of the elaborate reg-
ulations and system of law that is being developed on paper in the
People’s Republic of China. Now in the end, I think that this can
be overcome, as it has been overcome in other East Asian societies,
including some majority Chinese societies on the periphery of
mainland China. But, that is going to be the real test. The rule of
law is only an illusion of wishful thinking that contradicts the cen-
tral reality, I think, of the last two decades of post-Mao China,
until it becomes clear that all of these institutions really function
in a meaningful way. And that’s the test that I think the system
has yet to meet, yet to pass.

Mr. FOARDE. Jim, thank you very much.

Let’s go right on to Randy Peerenboom. Speak right into the
mike, and everything will be fine.

STATEMENT OF RANDALL PEERENBOOM, PROFESSOR OF
LAW, UCLA SCHOOL OF LAW, LOS ANGELES, CA

Mr. PEERENBOOM. I am very pleased and honored to be here
today. In these times of international conflict, the necessity of de-
veloping a positive, peaceful, and mutually beneficial relationship
Wlilth such an important country as China, I think, is obvious to us
all.

However, if we are to develop that kind of relationship we need
to have a better understanding of how China sees its position in
the world and the challenges that it is facing in developing its
country and modernizing. Nowhere is this need for understanding
more apparent than with respect to the implementation of rule of
law, a notoriously contested concept here in the United States and
elsewhere in the world.

So let me begin, then, by defining some terms in order to clarify
some areas of agreement and disagreement. I think it will also put
some of Jim’s comments in context, because I think he raises issues
that point to very different kinds of concerns. So let me take it
from there.

Conceptions of rule of law generally come in two varieties. The
first kind is a “thin” conception that stresses the formal or instru-
mental aspects of rule of law, those features that any legal system
allegedly must possess to function effectively as a system of laws,
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regardless of whether that legal system is part of a democratic or
nondemocratic society, capitalist or socialist, liberal or theocratic.
Although there is some disagreement about these terms, there is
considerable overall agreement about most of the key features.
They include that laws be general, public, prospective, clear, con-
sistent, stable, impartially applied and enforced.

Now some of Jim’s comments go to these types of concerns. For
example, the lack of public availability of laws. There are still some
internal regulations. However, China has made tremendous strides
in these areas having to do with a thin theory of rule of law. There
is a clear desire to have greater compliance in those areas for many
reasons. To the extent that there are failures, they are generally
due to institutional obstacles. There are not political obstacles to
these things in most cases. China just doesn’t have the institu-
tional ability to do it. They are working on it and they are improv-
ing tremendously in most of these areas.

In contrast to thin conceptions, “thick” or substantive conceptions
begin with the basic elements of a thin conception of rule of law.
But then they incorporate elements of political morality, such as
particular economic arrangements, free market capitalism versus
central planning or some type of more Asian development model,
forms of government: democratic versus single-party socialism; and
conceptions of human rights: liberal versus more Asian values, or
more community-oriented.

So thick theories of rule of law then can be further divided ac-
cording to these different substantive political philosophies that
they are based on. The foremost common conceptions in China,
that is the foremost common thick conceptions of rule of law are
statist socialist, favored by the government; neoauthoritarian;
communitarian; collectivist; and liberal or liberal democratic.

Now we in the United States, of course, are most familiar with
liberal democratic version of rule of law. Liberal democratic rule of
law incorporates free market capitalism; multi-party democracy, in
which citizens may choose representatives at all levels of govern-
ment; and a liberal interpretation of human rights that gives pri-
ority to civil and political rights over economic, social, cultural, and
collective or group rights.

In contrast, Jiang Zemin and other statist socialists endorse a
state-centered socialist rule of law defined by a socialist form of
economy, which means greater public ownership—although, that is
changing rapidly—a non-democratic system in which the Com-
munist Party plays a leading role, and an interpretation of rights
that emphasizes stability, collective rights over individual rights,
and subsistence as a basic right, rather than civil and political
rights.

If you look at Falun Gong in terms of this framework, you see
that it is not simply a problem of compliance with a thin conception
of rule of law. Although there are procedural violations of rule of
law, there is also disagreement about the fundamental substantive
norms. How should individual rights be interpreted? What should
the limits of civil society be, and how should free speech be
weighed against other interests, such as social stability and so on?

There is also support for various other forms of rule of law that
fall between the statist socialist type championed by Jiang Zemin,
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and the liberal democratic version preferred in Western countries.
There is some support for a democratic but nonliberal
communitarian variant built on market capitalism, perhaps with a
somewhat greater degree of government intervention than in the
liberal version, some genuine form of multi-party democracy, plus
a somewhat more communitarian interpretation of human rights
that doesn’t privilege the individual at the expense of the collective
as much as some liberal democratic countries do.

A final variant is a neoauthoritarian or soft authoritarian form
of rule of law that like the communitarian version, rejects liberal
interpretation of rights, but, unlike its communitarian cousin, also
rejects democracy. Whereas the communitarians would have a gen-
uine multi-party democracy, neoauthoritarians permit democracy
only at lower levels of government, or not at all. Pan Wei, a promi-
nent Beijing University political scientist, for example, has advo-
cated a consultative rule of law that eschews democracy in favor
of single-party rule, albeit with a redefined role for the Party, or
no role for the Party with different leaders in place, but still not
a democracy. He also advocates more extensive rights, freedoms of
speech, press, and association, but still limited compared to what
would be offered in a democratic society with more emphasis on
strengthening the state and balancing the rights of the individuals
against the interest of the majority.

A full elaboration of these various types would obviously require
greater detail in terms of the purposes and goals the regime is in-
tended to serve, and its institutions, practices, rules and outcomes.
I have done that in this recently published book, “China’s Long
March Toward Rule of Law.” Cue, Susan.

[Susan holds up book.]

Mr. PEERENBOOM. Very good. Thank you. Nevertheless, this pre-
liminary sketch is sufficient to make the following points. Despite
the variation, all forms accept the basic benchmark that law must
impose meaningful limits on the rulers and the state, and all are
compatible with a thin conception of rule of law. Put differently,
thin conception provides the minimal threshold criteria for any
version of rule of law.

Predictably, as legal reforms have progressed in China, the legal
system has converged in many respects with legal systems of more
well-developed countries. It is likely to continue to do so, particu-
larly with respect to these kind of basic institutional features. Sec-
ond, at the same time, there is going to be some variation in the
rule of law regime in China even with respect to the basic require-
ments of a thin conception due to the context in which the system
is embedded. So, for example, you will have differences in the ad-
ministrative law regime with respect to the discretion afforded gov-
ernment officials and the mechanisms for dealing with abuse.
There may also be differences with respect to the amount of judi-
cial independence and the forms that judicial independence takes
in China.

So, whether you see convergence and divergence is ultimately to
some extent a function of focus. How closely are you going to look?
There is going to be broad convergence, but still divergence in
important respects.
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Third, when claiming that China lacks rule of law or that it falls
short in terms of implementing rule of law, often what is hap-
pening is people are comparing China’s legal system to a very par-
ticular conception of rule of law, the liberal democratic one. Since
China does not intend to implement that particular version, it is
not a surprise that they are falling short by that benchmark. But,
that assumes certain normative issues that need to be debated. Al-
though a handful of legal scholars in political science living in
China or living abroad have adopted a Western-style liberal demo-
cratic rule of law, there is generally little support for liberal democ-
racy, and hence, for liberal democratic rule of law among either the
leaders or the people in China.

So, if we are going to understand the likely development of rule
of law in China, we need to re-theorize the notion of rule of law
and understand what others mean by that, to avoid simply impos-
ing our own views on things, and then either misinterpreting what
is going on in China, or missing opportunities to develop it in ways
that are consistent with what we would like to see.

What I thenlook at inthe restof the commentsthat I will submit
for the record are, given that China is trying to adopt a nonliberal
version of rule of law, does it make sense for liberals to support
rule of law? And, I argue that even though the law and develop-
ment movement in the 1960s and 1970s failed in the eyes of many
people because legal reforms were not matched by greater public
participation and democratic reforms, ultimately, looking back at it
now 30 years later, legal reforms still did impose limits on the gov-
ernment and overall were still a good thing.

When you look around Asia, often even under authoritarian re-
gimes, legal reforms pave the way for future political reforms. Then
once the regime did change, becoming more democratic, many of
the institutions were in place, more developed, and were able to
play the role that they need to play in a democratic society.

So, despite these differences, it still makes sense to support legal
reform changes and rule of law development in China. How do we
go about doing that? How do liberals then most effectively pursue
their normative agendas and also the broader agenda of rule of
law? Well, you can focus on many of these kinds of technical
changes and institutional developments that are to some extent
ideologically neutral, the elements of the thin rule of law that I
was talking about. And, of course, you can also continue to have
discussions about the larger, normative issues and the values of
your particular version of rule of law and try to persuade both Chi-
nese leaders and the general public as to the attractiveness of that
particular approach.

[The prepared statement of Mr. Peerenboom appears in the ap-
pendix.]

Mr. FOARDE. That’s great. Randy, we are going to have to leave
it there, but we’ll come back to other points in the Q and A, if you
please.

Raj Purohit, please.
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STATEMENT OF RAJ R.J. PUROHIT, LEGISLATIVE DIRECTOR,
LAWYERS COMMITTEE FOR HUMAN RIGHTS, WASHINGTON, DC

Mr. PUROHIT. Since 1978, the Lawyers Committee for Human
Rights has worked in the United States and abroad to create a se-
cure and humane world by advancing justice, human dignity and
respect for the rule of law. We support human rights activists who
fight for basic freedoms and peaceful change at the local level, pro-
tect refugees in flight from persecution and repression, promote fair
economic practices by creating safeguards for workers’ rights, and
help build a strong international system of justice and account-
ability for the worst human rights crimes. We continue to consider
human rights conditions in China to be an issue of deep concern.

We last testified before the Congressional-Executive Commission
on China in March 2002 at a hearing entitled “Human Rights and
the Rule of Law in China.” We used that testimony to note that
China had secured a prominent position in the international arena,
symbolized by its admission to the WTO, its successful bid to host
the 2008 Olympics and what at the time was the recent visit of
President Bush.

We also noted that this has not been accompanied by a parallel
improvement in human rights. Instead, government statements
about upholding the rule of law have frequently veiled harsh polit-
ical repression. This is most poignantly illustrated by the “Strike
Hard” campaign, which resulted in scores of executions after proce-
dural and substantive abuses of criminal law.

And as you noticed in yesterday’s released State Department
Country Reports, there was a reference to the more than 4,000 peo-
ple in 2002 who were reportedly executed as part of the “Strike
Hard” campaign during that year. So, it has been worth looking at
that report.

The Lawyers Committee has welcomed positive developments in
the Chinese legal system over the past few decades. However, con-
tinuing violations illustrate that a strong legislative framework
cannot be itself secure the rule of law. It is necessary to enforce
this legal framework in practice. To do that, we have recommended
that China needs to build a strong, independent legal profession.

I would like to flag our last submission for the Commission once
more. In it, the Lawyers Committee highlighted its concerns about
the continuing persecution, threats, and harassment suffered by
lawyers who confront common injustices. I would also encourage
the Commission to look at our report from 1998, “Lawyers in
China: Obstacles to Independence and the Defense of Rights,” in
which we addressed this and related issues. In the report, we note
that it is essential to bring Chinese law and practice into full con-
formity with international standards and thereby to build lasting
structural guarantees for the protection of human rights. The proc-
ess by which this is accomplished cannot be dictated by outsiders.
The main impetus for legal reform must come from within. Yet
there is a great deal that those outside China can do if they have
a solid grasp of both the extent of human rights violations in China
and the legal context in which they occur. Unfortunately, many of
the problems described in that report continue to be matters of
concern today.
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At this time, I would like to shift gears and address the impact
of the September 11 terror attacks on New York and Washington
on the promotion and implementation of human rights in China. In
two recent reports, “A Year of Loss” and “Imbalance of Powers,” the
Lawyers Committee has noted that a significant number of govern-
ments have attempted to co-opt the war on terrorism, expressing
support for U.S. measures, while simultaneously labeling domestic
opponents members of terrorist groups. Leaders who were once
criticized and marginalized in the global community for human
rights abuses have been rehabilitated as key U.S. allies in the war
against terrorism. In still other countries, repressive new laws and
detention practices have been introduced, broadly justified by the
new international climate.

China moved quickly to link the broader war against terrorism
to its own campaign against separatist Muslims in the province of
Xinjiang, a vast region with a mostly Muslim population. In the
past, the United States has criticized China for human rights
abuses against Muslims in this area.

Now, China is eager to draw a parallel between its crackdown on
separatist groups and the United States’ battle against al Qaeda.
In a recent visit to Washington, DC, as you all are aware, the Chi-
nese Vice Foreign Minister remarked that China, too, is a victim
of terrorism and greatly understands and sympathizes with the dis-
aster that Americans have suffered.

Although the Bush administration was initially reluctant to link
the separatist issue in China to its war on terrorism, in August
2002, the State Department listed as a terrorist organization an ob-
scure group from the region that China claims has ties to al Qaeda.
I think the Council on Foreign Relations took this issue up
recently.

In a series of speeches over the last few months, Attorney Gen-
eral Ashcroft has participated in this rehabilitation. In commenting
on the close relationship between the United States and China,
among others, in the war on terror, the Attorney General has com-
mented that the gulf between nations now separates those devoted
to the rule of law from those devoted to the tyranny of terrorism.
It is the divide of civilization versus chaos.

He has quoted the President as saying this is the fight of all who
believe in progress and pluralism, tolerance and freedom, adding
that progress and pluralism, tolerance and freedom only flourish in
rule-of-law, rather than rule-of-terror, environments.

There is no doubt that terrorism is the antithesis of human
rights. And it is clear that international human rights law makes
plain that governments are obligated to protect their citizens from
such criminal activity. However, it is also apparent that innocent
civilians are becoming casualties of the international campaign
against terrorism.

U.N. Secretary-General Kofi Annan, among many others, has
made it clear that there must not be a tradeoff between human
rights and fighting terrorism. In a recent speech, he stated that “I
firmly believe that the terrorist menace must be suppressed, but
states must ensure that counter-terrorist measures do not violate
human rights.”
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With this in mind, it is fair to say that the comments of the At-
torney General are a cause for concern. In a number of different
issues, questions of regional autonomy, labor rights, the creation of
an independent legal system, access to the Internet—the Chinese
Government continues to harshly crack down on those seeking
greater individual freedoms under the guise of upholding the rule
of law. In fact, as was mentioned earlier by Jim Feinerman, the
Amnesty International report on the Internet documents how laws
have been passed and put onto the books in China that really have
cut down on the ability for individuals to legally get access the
Web. In some papers that I will include in my written submission,
you will notice that the Chinese Government has pushed back
against labor organizers and leaders in a number of different prov-
inces, technically speaking, within the legal framework that has
been created.

The U.S. Government, both the executive and congressional level,
should communicate to the Chinese authorities that actions such as
these are not those of a country that believes in progress and
pluralism, tolerance and freedom. The Congressional-Executive
Commission on China has a key role to play in ensuring that the
Chinese Government is aware that U.S. Government officials are
closely watching to ensure that in deed as well as in word that the
rule of law is promoted, protected and advanced in China.

I wanted to quickly turn to a few recommendations that we have,
and I will include these in the written submission. The Lawyers
Committee believes that it is important to recognize the educative
guiding role that can be played by foreign governments, human
rights groups, law schools, bar associations, and other international
actors in the development of law in China. Underlining the position
of China as a prominent member of the international community,
efforts should be made to ensure the continued involvement of
these foreign actors.

The Chinese Government should fully comply with the provisions
of the U.N. Basic Principles on the Role of Lawyers, and to revise
those aspects of Chinese law that restrict the ability of lawyers to
fully represent their clients and to organize independent bar
associations. Lawyers should be free to carry out their professional
duties without official interference, restrictions, threats, or intimi-
dation.

Particular assistance should be provided to the training of law-
yers, both in China and abroad. Training programs should be de-
signed to fit China’s particular conditions and needs. The exchange
and sharing of relevant information should be stimulated. Assist-
ance should also be provided to China’s law schools for the design
of courses and teaching methods. Bar associations and the Chinese
Ministry of Justice should be engaged to create mechanisms that
ensure the adequate protection of legal practitioners. At the same
time to promote high professional standards, these institutions
should be encouraged to publicize and facilitate the rights of clients
to bring malpractice suits in the belief that these will encourage
lawyers to seriously consider their professional responsibilities. Fi-
nally, assistance should be provided to train and sensitize the rel-
evant branches of government of the importance of the lawyer
within the legal system. Thank you.
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Mr. FOARDE. Raj, thank you very much.

We are going to go on to the question and answer session. But
before we do, let me invite the folks who are standing over there—
there are seats on this side of the room if you would like to come
over. You can come around in front if it is more convenient. Just
watch your step.

We are going to proceed with the question and answer session as
we have in the past. Each of us will have 5 minutes to ask a ques-
tion and hear the answer, either of a specific panelist or the whole
panel, and then we will move on to our other colleagues until ev-
eryone has had a chance to ask at least one question. We under-
stand that Raj may have to go in 25 minutes or so. When you have
to go, go with our thanks. We hope we can ask a question or two
before you do that.

So, let me start by asking Jim Feinerman, one of the things that
we have been hearing over and over again—and in fact, we had it
in our report last year—is the big gap between the laws on the
books and the law in practice. Are there specific mechanisms that
the United States can use to have influence over, either through
programs, training, pressure, or whatever it might be, to make it
easier to narrow that gap between the laws on the books and the
laws as they are actually in practice?

Mr. FEINERMAN. Well, I think there are probably three very di-
rect things that the United States can do to try and effect that.
First, I say that in those cases where there is a direct conflict be-
tween the United States and China about implementation of law—
say for example, China’s undertakings and commitments with re-
spect to the WTO, which are increasingly going to become forceful
in China’s accession, to make it clear that we are going to insist
on those things being complied with to the letter, and not, as the
Chinese authorities have sort of—with a wink and a nod—expected
in the past. That they will be cut some slack and that under-
standings will be made with regard to maybe less than full imple-
mentation.

On a very different note, though, I would say that there is also
something which—in the current circumstances, I am a little reluc-
tant to say this as forcefully as I might—but, I think the United
States also needs to lead by example. That is, if we are going to
preach the rule of law to China and to other countries around the
world, we have to abide by it ourselves. And I won’t take a position
with regard to international law and the current war in Iragq.

I think in many other areas, there is the sense that, for example
in the WTO, the United States has preached a free trade regime
to the rest of the world and then imposed quotas on foreign steel.
We were just the losers in the first round of dispute resolutions
there, in that particular regard. How we then react, what we do
in our own legal order to show that, we are going to play by the
same rules that we expect other countries to play by in many dif-
ferent dimensions, I think is also important.

And finally—and I should have mentioned this in my opening
statement—I do believe that there is a role to be played for pre-
cisely the kinds of programs that my colleagues on this panel have
suggested. And I just focus on three very practical things that we
can do. One is that we can continue a program that was previously
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funded for almost 15 years by the Ford Foundation, to “train the
trainers.” In addition to the lawyers and judges, who I think need
everything that has been suggested and probably more, it is very
clear to me that one thing that we are missing out on—particularly
in comparison to countries in the European Union and Canada—
is training a new generation of Chinese legal academics whose ef-
fect will be magnified when they teach their students at the bur-
geoning law faculties of China.

The Ford Foundation Program was done at a time when there
were only a handful of leading legal education institutions. There
are many more now. And it is also already almost 20 years ago
that the program started. So, a whole new generation has come of
age, and they haven’t had the same opportunities to study in U.S.
law schools, to have training programs in China that are sponsored
by1 U.S. institutions and that will inevitably reflect U.S. legal
values.

I would also add that I think training programs particularly
focused on the bench, the judiciary—some of which are modestly
underway—should be greatly increased. Particularly in those areas
where we would like to have the impact in say, criminal justice, or
in things that are related to international trade. The Chinese
courts are conveniently organized into separate chambers to deal
with particular legal matters so that it is possible to target the at-
:ciention, rather than training judges who have a more general juris-

iction.

And lawyers, of course, also increasingly need this kind of atten-
tion. I think it needs to go beyond what already exists. There is
considerable discussion already in regular meetings, as well as
events between bar associations. I worry that a lot of that tends
to be of a very formal and not necessarily substantive sort. I think
that we can use the resources of the organized American bar and
state and local bars as well to provide a much more substantive
and targeted training for lawyers in particular areas that would be
much more advantageous than having, you know, 3-day annual
meetings where hundreds of people come together. Those have
their value, but I think that there is a way of having a greater
impact.

Mr. FOARDE. Very useful, Jim. Thanks very much. Let me recog-
nize my colleague, Dave Dorman, who works for Senator Chuck
Hagel and is deputy staff director of the Commission. Dave.

Mr. DORMAN. First of all, I would like to thank each member of
this very distinguished panel for taking the time to speak to us
today and educate us on this important issue, and I think an issue
that is complex and sometimes difficult to understand.

I would like to ask—I think it is important for the Commission
members to understand—each of you in one way or another have
discussed the accelerating appearance of new laws in China, and
the growing dialog on the rule of law in China. I wonder if you
could comment on the extent to which these new laws and this dia-
log have, in fact, to date placed any meaningful limits on the arbi-
trary exercise of power in China? This is part of what Professor
Peerenboom has described to us as the development of a thin rule
of law in China. Phrased a different way, I believe Professor
Feinerman called it an embryonic system of rule of law in China.
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To what extent is the development of that system dependent upon
the preferences of the leadership? Any member of the panel who
would like to address that, I would appreciate it.

Mr. PUROHIT. Yes. I think there is no doubt that the legal system
and the political process are very much connected. But I think that
nevertheless, we should recognize the fact that this requires dual
approaches, with engagement at a political level to suggest the
standards and the benchmarks that go with being an integrated
member of the international community, and I think, the second
component, the actual working with the practitioners, the profes-
sors, et cetera as a two-step piece. So, I agree with Jim’s comments.
But I was thinking back to a conversation I had with a colleague
who recently spent several months in China teaching a number of
human rights professors at Beijing University about the basic nuts
and bolts of international human rights law and was invited to go
back for a year. That’s a very small thing, but if we can have those
types of things coupled with engagement at a political level to say
you can’t simply just pass rules and regulations, et cetera, saying
that you can’t have access to these Internet sites and you can’t or-
ganize this way and that way. I think you need to have both things
working. That’s where the Commission comes in with that ability
to engage at the political level and then to also assist to facilitate
the educational component as well. So, I think it’s a two-track
approach.

Mr. FEINERMAN. I think there is no doubt that the changes in the
last few years, economic, political, and legal have reduced the arbi-
trariness of the government and have reduced the impact of
government on people’s lives. So, in general, political and economic
reforms have simply freed up people from the kind of supervision
of the work unit, because now they are just not dominated by the
work unit. Their decision when they are going to have a kid, or
where they are going to get their birth control is no longer deter-
mined by their work unit.

So, in general, those sorts of trends have reduced the interven-
tion of government in daily lives and therefore, the opportunities
for arbitrary acts of the government. All of that is for the good.
Specifically, with respect to the legal system, the development of an
administrative law regime has greatly curtailed the ability of the
government to act in arbitrary ways.

Now it is true that it’s a very weak system at this stage for many
reasons. Some cultural reasons that people are afraid to challenge
the government. Some that are typical everywhere. If you are doing
business with the same government entity over and over again, you
don’t challenge them because you don’t want to be retaliated
against.

There are also fears of—there are also problems with institutions
that lack adequate independence because they are funded by the
local governments; the courts lack independence because they are
funded by the local governments. Judges are appointed by local of-
ficials. So, that is an institutional feature that needs to be changed
before the administrative litigation will be successful. Administra-
tive reconsideration could be improved by having more independ-
ence of administrative law judges to whom supervision committees
could report.
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So, all of these mechanisms for challenging arbitrary government
acts can be improved. These are areas where foreign countries have
the expertise, have the experience, and can bring it to the table
and help China benefit because they want to improve these sys-
tems as well. Particularly some of the civil law countries, because
some of these institutions are modeled on the civil law countries.

Another area where that has helped limit arbitrary action is re-
cent changes that have reduced the number of approvals that are
required, for example, for doing business. There is an attempt to
pass a licensing law and to deregulate to some extent or to make
licensing more efficient. One-stop shopping. All of this, again, is
meant to limit arbitrary action.

It is true that there are still many areas that are very weak, but
you also have to look at the particular areas in some cases and
analyze the problems. For example, many of the criticisms are fo-
cused on the criminal system. Some of the reasons why the crimi-
nal system is particularly weak in China is that many of the rights
that are provided by law are not actually implemented. The gap is
particularly large because there is very little support among the
members of the public for criminal law reforms. They don’t see it
as in their interest. They want to be tough on crime. They over-
whelmingly support the government’s “Strike Hard” campaigns, 80
to 90 percent of the people, despite the fact that China executed
more people in 3 months than all of the other nations in the world
did in 3 years. Most people, 99 percent of the people, in fact, think
capital punishment is necessary in China. Twenty-two percent
think there should be more. So, given that kind of environment, it
is very difficult to achieve meaningful reforms in the criminal law
area without educating the public about the relationship between
capital punishment and deterrence, for example. Is there or is
there not any deterrent effect? And, also what are the alternatives
to harsh punishment? Perhaps it will have some effect.

Another way of dealing with the situation is focusing on par-
ticular institutions. The police are most involved in the criminal
area. They are also responsible for many of the abuses; much of the
torture is at the hands of the police, obviously. Part of the reason
for that is they lack the forensic tools to investigate crime. So, this
is another area in which many other governments are not working
with China to address the situation by providing them technical
skills and to some extent, some of the resources to deal with crimi-
nal investigations without relying on torture. So, again, there are
many opportunities for collaboration on specific issues.

Mr. FOARDE. Thanks very much. Let’s go on and give a chance
to some of our colleagues here on the staff to ask some questions.
I would recognize Tiffany McCullen, who represents Under Sec-
retary of Commerce Grant Aldonas, one of our Commission members.

Ms. McCULLEN. Thank you, John. Actually, I would just like to
thank the panelists for the useful information they are imparting
to us today. Actually, Randall answered my question when he did
his response. Thanks, John.

Mr. FOARDE. Then it is my pleasure to recognize Alison Pascale,
who works for Senator Carl Levin of our Commission.

Ms. PascALE. Thank you. I wanted to ask you what you think
the impact has been of China’s WT'O membership. Many people ar-
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gued at the time that allowing China into the WTO would force
them, at least in the economic arena, to abide more by the rule of
law. And we have seen some liberalization in terms of the rights
of the individual in China, and their ability to challenge certain
economic wrongdoings. For example, if the government took posses-
sion of an individual’s property, they may be able to successfully
challenge the government. Have you seen that translate into other
arenas such as in civil cases or human rights cases? And also, I
wanted to know, what impact corruption has on the ability to de-
velop rule of law in China? I would like to hear your comments on
that, any of the panel.

Mr. FEINERMAN. Well, I will try and answer a couple parts of
that. I don’t know if I can answer everything. On the WTO side,
I would just mention that I've been part of a group working with
the World Bank to study the effects of China’s accession to the
WTO, and the thing I am working on particularly is the central-
local relations problem. And I would just say as a very broad, gen-
eral matter that although the central government, particularly the
Ministry of Foreign Trade and Economic Cooperation—which has
just been merged into a new Ministry—has been very diligent.
They tried to get ahead of the curve. They really—not only in the
legislation, but actually in the practical enforcement, I think—went
well beyond what China’s preliminary undertakings were in the
initial protocol of accession.

But the problem in China is the multi-level government process
by which WTO undertakings are actually enforced. And from the
grassroots up, they are still a very serious problem. It particularly
affects certain industries, for example, the automobile industry,
which I know your member is quite interested in. Because there is
a strong local interest in particular economic organizations, part of
the heritage of a Maoist kind of economic autonomy, where every
province had its own factories to do every part of the economic
universe.

As a result of that, there is still a great deal of local protec-
tionism. There is a great deal of obstruction at the local levels, de-
spite a State Council ban that came out in advance of China’s WTO
accession to try and end these practices. They persist. And I think
it is going to be a very long row to hoe with respect to those aspects
of local protectionism.

The point about corruption—I think here there is good news and
bad news. The good news is that there is a great deal of attention
being paid at highest levels to corruption. There have been people
who were previously considered untouchable, who 5 or 6 years ago
would not have been prosecuted or would have been just quietly
edged aside and allowed to go into a kind of retirement or maybe
house arrest, who are now being prosecuted.

The bad news is the prosecutions usually impose the most draco-
nian penalties, including things like the death penalty, for embez-
zling large sums of money. So, from a human rights perspective,
it is a good idea that corruption is wiped out across the board, and
it will improve the overall operation of the legal system. The means
that are being used to do it, however, create their own problematic
elements. Aside from that, they may make certain people reluctant
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to use the overall process because of the very severe penalties that
are imposed.

There is also an interest in what seems to be emerging as a
slight backlash. There is a story in one of China’s liveliest news-
papers, Southern Weekend, about a local government official who
was brought up under these administrative provisions that Pro-
fessor Peerenboom mentioned, who then decided to counter-sue his
accusers. It is an interesting question that China’s legal academics
are debating, and this is being widely reported, at least in the pop-
ular press in China—it hasn’t made it into the legal press yet—
about just what the attitude should be. Is this a good thing or a
bad thing.

Should people who may be unjustly accused of official abuse be
allowed to take on their accusers? Or should public figures who,
you know, exercise a kind of public trust be subject to a special
kind of discipline, and be—as they are under our defamation laws
in the United States, for example—unable to pursue defamation or
libel actions against people who bring charges against them. These
things are all just beginning to be worked out in China today.

Mr. PEERENBOOM. On the WTO question, I think there have been
very interesting developments because the argument was WTO
would lead to liberal reforms, or strengthen the hand of liberal re-
formers. One thing that we have seen in China is that many of the
reforms have gone well beyond what is required by WTO, but, peo-
ple have invoked the WTO to support them.

One example is making it easier for China’s citizens to get pass-
ports. The WTO has nothing to say about whether Chinese citizens
can get passports and what the requirements are. But when they
made the regulations easier, their rationale was that this reform
is necessary because we have now entered into a more global eco-
nomic arena and Chinese citizens and business people should be
able to compete on easier terms. This reform facilitates that goal.

A more significant example is what I was talking about earlier.
It’s the fundamental change in the conception of the approval proc-
ess and the government’s control. Up until now, the government
has tried to control all business activities. And now they are back-
ing away from that, trying to leave the market to take on more of
the regulatory functions, and discipline wayward actors, rather
than the government monitoring them. But, even when there is
going to be approval, they are trying to make it more efficient—
now this is an example of a “spill-over” effect because this helps
not only foreign companies, but domestic companies as well. Any-
bﬁdy doing business in China benefits from this kind of regulatory
change.

In general, WTO has reduced the differences between the domes-
tic economic regime and the foreign economic regime, sometimes to
the disadvantage of foreign investors who had preferential treat-
ment and no longer have it, but generally to the benefit of both
sides of the equation.

WTO has also resulted in considerable institution building,
which again, has “spill-over” effects into all areas of law. As you
raise the level of professionalism of the courts, the competency of
judges, that affects all the types of cases that they handle. The de-
regulation issue that I just mentioned also goes to the issue of cor-



18

ruption, because one of the main ways of reducing corruption is by
depriving rent-seeking government officials of the opportunity to
have any discretion over decisions. And by changing that, they cut
the legs out from under them.

Needless to say, these changes meet with resistance. They meet
with resistance by rent-seeking officials who are paid very low sala-
ries and like the corruption, and also the WTO changes meet with
resistance by certain industry players who are going to lose. So,
you can expect to see political pressure on government actors to
protect them through various forms, just as in every other situation
where countries try to circumvent the WTO rules to protect certain
industries.

Finally, on this issue that Professor Feinerman just mentioned
about defamation, this is very interesting development because it
could be the beginning of a very negative trend. As you know, in
Singapore and Malaysia, the government has used the legal system
to attack political opposition figures. That has not happened in
China. They’ve used the legal system to attack dissidents, but they
haven’t used defamation laws as a way of curtailing free speech.
So, we don’t want to see that happening.

Mr. FOARDE. Very useful. Thank you. Let me recognize Susan
Roosevelt Weld, the general counsel of the Commission.

Ms. WELD. I am always interested—in many situations the rule
of law seems to be imposed from the top. The government decides
that rule of law is a good thing, sometimes because of pressure
from outside, in the case of WTO, or from global pressure of dif-
ferent kinds. What are the ways in which rule of law is fostered
inside China from below? I'm thinking of those multitudes of social
statutes which guarantee disabled people equal rights, elderly peo-
ple a means of subsistence, workers in the workplace a safe and
healthy workplace. How do they actually make those things become
real for them under China’s rule of law system?

Mr. FEINERMAN. Well, I think there are a couple of things to
keep in mind. One, the administrative litigation system that Pro-
fessor Peerenboom mentioned earlier is something that has been
invoked by tens of thousands of Chinese, in many cases with the
individual citizen claimant winning suit against the local govern-
ment official. So, it is one of the most important ways in which—
a full range of official misbehavior receives legal administration.
That can be used for local government officials who don’t do what
they are supposed to do, who don’t give you the benefit that you
are supposed to get under the locally applicable statutes.

The fact that people now—because it has been publicized for over
a decade—know about the availability of this and are increasingly
willing to use it, putting the lie to what some of us learned in law
school that the Chinese were a non-litigious, compromise-seeking
people who would never go to court, even if the opportunity were
offered to them. It is quite clear that once the institutions are con-
structed, it is sort of a “Field of Dreams” approach, “if you build
it, they will come.” And they have come in droves to use that law.

As these things are refined and expanded, and particularly some
of the things that were also mentioned, such as the administrative
supervision and compensation laws, are fine-tuned, then I think it
will be possible to even further expand them. On the other hand,
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I don’t want to oversell the impact of this. I believe it is still the
case that in many localities, local bureaucrats rule with an iron
hand, that local populations or individual workers in a particular
factory, for example, may feel justifiably reluctant to exercise the
legal rights that they have on paper, and that there will be severe
penalties for pushing too hard against the system.

I think that what the higher level leadership can do to try and
break through this is to continue to publicize, in the various media
that are available to them, those breakthrough cases and encour-
age other people to do likewise. But they have a countervailing im-
pulse, which is to try and keep the lid on social order. When you
see the many places in China, for example, over the last couple of
years where workers have begun wildcat strikes and virtual riots
because of layoffs or because of unpaid wages and benefits, it is
clear that the local officials may face very difficult prospects. Some
of it, ironically, is actually exacerbated by economic reform and
WTO accession.

Mr. PEERENBOOM. I think the ability of the legal system to affect
social justice and deal with many of the most pressing social/eco-
nomic problems in China is very limited. It is limited by the polit-
ical reality and by the lack of resources. The central government
simply doesn’t have the resources, and local governments under
economic reforms that are responsible for delivering on the social
services don’t have it. They don’t have the resources. They can’t
pay for it, and that leads to demonstrations.

Local government officials are assessed on the basis of economic
growth and the ability to maintain political order. So, they don’t
want to see demonstrations, but they can’t stop them from hap-
pening, because they just don’t have the resources to pay off all of
the pensioners and all of the laid off unemployment claims that are
arising.

So, I just think a legal system in that environment is subject to
overly-great expectations. I think this is in general a problem that
many people now are looking to Chinese legal institutions to de-
liver social justice. The legal system is just not sufficiently strong,
or institutionally capable of doing that, first of all. Second of all,
popular expectations are just too inflated. No legal system can
solve all of the social and political problems of the country. And
people are going to court with these inflated expectations that ev-
erything has a perfect ending, a legal solution. And it just doesn’t.
Sometimes they need to press their claims in other arenas, political
and so on, rather than through the courts.

Finally on this issue of whether reforms have been top-down or
not, I would say nowadays the government is hanging on by its fin-
gernails as the reforms come percolating up to the top for the most
part. Many of the most important changes are coming from local
governments and local actors who are responding to real problems.
For example, in the criminal law area, they don’t have enough
judges—given the rise of crime and the number of cases—to actu-
ally process them. So, they started developing summary proce-
dures, completely outside the Criminal Procedure Law, but just in
response to a practical problem that gets pushed up to the top.
Now there is a central level regulation, basically codifying that
kind of change toward summary procedures. So much of the change
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is really happening in that way. People on the ground are trying
to address real problems, and then sending their solutions up to
the top. The top level then looks around, says “This is the best so-
lution we have so far, let’s go with it.”

Mr. FOARDE. Thank you both. Let’s go to Keith Hand, who is sen-
ior counsel on the Commission. Keith.

Mr. HAND. A question for both of you. As the Commission has
gone forward in its work of developing recommendations and policy
ideas for enhancing rule of law in China, some critics have argued
that rule of law funding for programs involving conservative insti-
tutions in China, such as the Public Security Bureau, merely
strengthens the pillars of authoritarianism in China. How would
you respond to that assertion? If you disagree, how can these types
of programs be most effectively structured to achieve the objective
of enhancing rule of law, however defined?

Mr. PEERENBOOM. Well given my comments earlier, I think that
basically the long run benefit is in strengthening these institutions
and anything that promotes rule of law under whatever thick con-
ception you accept as good. To put it very simply, would you rather
be in an authoritarian state with rule of law, some rule of law or
none? Basically, in China you are better off now than you would
have been in the Mao Zedong era. So, although there are concerns
that by working with some of the more conservative forces you may
be strengthening the state, I think they can be easily overstated.
For the most part, there are other people working in the system
that will ensure that the strengthened institutions are also work-
ing in the direction and for the protection of individual rights,
including members of the international community, human rights
organizations, and Chinese academics.

So, I think that, in particular, the police and the procuracy are
two organizations that are just calling out for more attention. The
procuracy is particularly ripe, because the head of the procuracy at
present 1s a very reform-minded individual who is looking at sys-
temic change. The whole role of the procuracy, as you know, is
changing. They've moved from essentially a organ purely of the
state to crack down on crime to a adversarial system where the
procuracy’s role, has to change to some extent. The procuracy is
grappling with that change. How do they conceive their new role,
and then how do they most effectively implement it?

A more difficult organ to work with is the Public Security Bureau
or the police, simply because police work is so localized. If you go
to the procuracy, you can work with the Central Procuracy Train-
ing College. They can develop materials. They can have distant
learning programs. All of these things, the procuracy is now talking
about. But when you go to the police, it is a much more diverse or-
ganization. The conditions at local levels are very different, and
also to some extent, the incentives of local police may be very dif-
ferent than the reform minded individuals at the top.

The police at the local level may be more interested in maintain-
ing law and order and may be more willing to break the rules. The
people at the top have a difficult time. So, you have a principal-
agent problem that is a little bit different than in the procuracy.
So, again, I think there should be efforts to work with these organi-
zations. Many of the human rights organizations, particularly in
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Europe are now experimenting in various types of programs with
both the procuracy and the police, but the United States and Can-
ada have been a bit behind so far in these efforts.

Mr. FEINERMAN. I would just supplement what Professor
Peerenboom said in two areas. One, I think that something he was
pointing to is that often there is an overly monolithic view of Chi-
nese institutions, and particularly huge institutions that have tens
of thousands of people working in them, such as the police. There
are very conservative, bullheaded people in them, and there are
also very reform-minded, forward-thinking people, many of whom
even have command of foreign languages.

In a couple of cases, I have invited such people to come to my
institution. They have been to other law faculties and beyond the
law faculties, other places in the United States as visitors, even as
short-term visiting scholars. And I think that we should encourage
that.

Second, I think that one of the things we have to think about is
who should do the kind of training or contact with these groups.
It may not be the best thing—not that I don’t value the work that
they do—for human rights organizations to be lecturing police,
where the focus is going to be primarily on police violations of
human rights. They would do that if they were lecturing to police
here in the United States. A better approach for the police in China
by putting U.S. law enforcement organizations in touch with their
Chines counterparts, putting U.S. district attorneys and prosecu-
tors in touch with their Chinese counterparts, and try to think
about how the institutions might cooperate.

One of the problems we have is that very often we get at Amer-
ican law schools applications from Chinese people who essentially
have a law enforcement or similar background, and our law fac-
ulties have a much more narrow curriculum than our counterparts
in China. With the exception of the John Jay College of Criminal
Justice in the state university system in New York, there is really
no academic institution that has the kind of faculty that many Chi-
nese law faculties have. So, we don’t have counterparts for them
to come to in the United States.

But those people are looking for something. They are eager to be
trained and we just can’t find the appropriate fit for them in Amer-
ican institutions. We may need to think about designing one. I
know that people in the judiciary, including several justices on the
U.S. Supreme Court, have been very active in pursuing judicial
training opportunities. I think we may need to think not so much
about the high-end of the judiciary, but about the low end of the
judiciary, about the people who would be the equivalent of judge
magistrates and those who are really carrying out the implementa-
tion of law at the place where the rubber meets the road in terms
of enforcement, and give them the kind of attention that is lavished
on the seniormost judges in the Chinese system, who very often
may have little to do but judicial administration.

Mr. FOARDE. Next I would like to recognize Andrea Worden, also
a senior counsel with the Commission.

Ms. WoORDEN. Thanks, John. I am wondering if you all have any
thoughts on the relationship, if any between the rise of NGOs and
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civil society in China and the development of the rule of law, how-
ever defined?

Mr. FEINERMAN. I'll go out on a limb here. I think that although
there has been a great deal of development in that area, and there
are certainly NGO’s in an emerging civil society in China, I would
say one of the most striking gaps in Chinese society today is at
that level. In fact, there is a whole new vocabulary of terminology
that has been developed to describe what the NGOs in China are
like, GONGOs, QUONGOs—government organized NGOs or quasi-
NGOs. It is a hopeful development in some ways, because I think
that they have the potential to, you know, like the caterpillar from
the cocoon, emerge eventually into a genuinely independent kind of
NGO that would provide for a broader and deeper civil society.

But, I don’t think that they are quite there yet. And it’s a prob-
lem, particularly when American institutions like that are looking
for counterparts in China. The Chinese Government’s Human
Rights Society is not the counterpart of Amnesty International or
Human Rights Watch. And they are going to have problems trying
to make a fit.

It has problems everywhere, beginning with the authorization
and law, but even with the way that they are funded. There is
nothing like the tax deductibility of contributions. For obvious rea-
sons, the government may not want to grant that. Aside from that,
how do you began to give scope for civil society? In China today,
there is very little daylight between those organizations and the
Chinese Government, and maybe one of the things that we can do
is try and help push in the wedge that may separate them further
from their beginnings.

But, on the other hand, I don’t want to counsel that we should
ignore them. Too often, particularly sometimes moralistic Ameri-
cans will say, “I want nothing to do with that organization, because
I know that it is state-run. It is Communist Party controlled.”
Again, these institutions are not monolithic. The people in them
have different motives. Some of them may be very independent-
minded, and others may just be following the Party line. If you
reach out to them, there is the potential of having an impact, al-
though I think probably down the line.

If you look at the development of other Asian societies—some of
them Professor Peerenboom has also studied and written about—
you can see how there might be a potential for them to mature as
happened in places like Taiwan, South Korea, even Singapore and
Malaysia, other more authoritarian societies, where eventually
there was this possibility to break away and begin to develop true
independence. So this may just be the beginning stage of that hap-
pening in China.

Mr. PEERENBOOM. I think the situation is always very com-
plicated. First of all, these socio-political philosophies, thick concep-
tions rule of law that I talked about earlier have very different
notions about what the proper scope and nature of civil society
should be. Most Asian countries impose all sorts of limits on free-
dom of association, including registration requirements that we
would find abhorrent, but that they find necessary for social order.
So, that’s the first thing. There are just different limits and dif-
ferent conceptions of what the role of civil society should be.
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That said, I think this is one of the areas where China falls
down, one of the weakest areas in China. I think the limits on free-
dom of association and social organizations are more extreme than
they need to be. They are also becoming counterproductive, because
the government’s capacity to deliver social services and provide in-
formation is increasingly limited. And the NGO’s or the social orga-
nizations could provide some of those services. They could pick up
some of the slack.

Now, the government knows that. So, the government has, rel-
ative to the past, authorized the existence of a number of these or-
ganizations. And they have varying degrees of autonomy. It is not
at all monolithic in how much autonomy and independence these
organizations have both by category—for example, commercial
associations, business associations tend to have somewhat more
autonomy than say, obviously, religious organizations—but also
within those categories. So, there are some commercial associations
that are much more independent than others, and some social orga-
nizations that are much more independent than others.

So there is work that can be done in terms of trying to persuade
the government that perhaps they don’t need to be quite as restric-
tive. But even within the current limitations, there is a lot that can
be done with the existing organizations, even some of those that
are most embedded in the system. In fact, many of those that are
most embedded in the system are the most effective, and they are
the most effective precisely because they are embedded in the sys-
tem. That is the way it works in China today. You need to have
connections with the powers that be to get anything done.

So it might be nice to give a lot of money to some completely
independent human rights organization or labor organization if
such a thing existed, but it wouldn’t necessarily have any impact
on policymaking or what actually happens. So, sometimes you need
to do business with whomever can do business.

Mr. FOARDE. Let me recognize Selene Ko, chief counsel for trade
and commercial rule of law.

Ms. Ko. Professor Peerenboom, earlier you discussed the fact
that the Chinese Government and the Chinese people don’t nec-
essarily embrace this thick concept of rule of law that may be rec-
ognized in other places, especially the liberal democratic version of
the concept. I was wondering if you—and Professor Feinerman, if
you as well—had a view on what exactly is the concept of the rule
of law among the Chinese people? Is there diversity of views across
the various sectors? In your experience, have you noticed any dis-
tinction in attitudes toward rule of law among those people that
you interact with—intellectuals, lawyers, state officials, or others—
who have studied other legal systems outside the Chinese legal sys-
tem?

Mr. PEERENBOOM. One thing that is striking is that there is al-
most universal support for a thin notion of rule of law. Basically,
everybody sees a functional legal system as in their interest. The
only groups or individuals who do not see that as being in their in-
terest are those that are only able to survive based on their connec-
tions. They couldn’t survive in a free, competitive marketplace, or
in a legal system that implemented the rules fairly. Of course,
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some of those groups are very important politically, and so they
could stand in the way of rule of law reforms.

Nonetheless, the general view among most Chinese citizens, as
indicated by polls, is overwhelming support of rule of law. What is
interesting is that this result is in dramatic contrast with the same
questions about democracy. When asked the same things about de-
mocracy, many people are much more ambivalent, and are willing
to sacrifice it for economic development and so on, or the need for
social stability.

So I think there is widespread agreement among academics, gov-
ernment officials, and citizens about both the meaning of a thin
rule of law and the desirability of it. Beyond that, you then get into
these larger socio-political philosophies. The government sees
things more in the line of a state socialist version of rule of law.
They see a large role for the Party. They see the Party as playing
a valuable role in leading society and maintaining social stability.
Even some of the people who don’t particularly believe in socialism
as an ideology anymore, nonetheless, still see the Party as playing
a valuable role given the lack of other viable alternatives.

There is often more support in China for the current regime than
is expected. When you look at the polling evidence, it is actually
surprising how many people support the current regime. Even if
they don’t like it, they still support it for delivering social stability,
having delivered economic development, and perhaps being better
than the existing alternatives.

That said, there are these other schools of thought, particularly,
as I said, some soft authoritarians who basically see the Party as
an outdated institution and single-party socialism as a obstacle to
further development. They see the growing gap between economic
reforms and political reforms as the major obstacle for China. So,
they are advocating a transition from single party socialism to
something else, and changing the role of the Party, perhaps from
a socialist party to a social democratic party and so on.

Now, that is obviously a major political issue that is going to
meet with opposition among members of the Communist Party. The
neoauthoritarians themselves are criticized roundly for being anti-
democratic and being elitist by the people that see democracy now
or later as a good thing. So there is that other school of thought,
the communitarian one that does support democracy, either now or
in the future, and rejects soft authoritarianism, and rejects the
Singapore model as what is right for China.

Within the so-called liberal democrats—and again, one of the
problems with that term is, when people say “liberal democrats” in
China, that often means “reformer.” They are not really liberal
democrats. Scratch beneath the surface on most of these social
issues, and they turn out to be quite conservative, much more
communitarian, much more old school Confucian, than liberals.
They are certainly not the kind of liberals that we think of when
we think about these social issues.

But within that school of liberal democrats, you also see a range
from libertarians who basically want a limited role for government
and economic reforms that are market oriented, with greater em-
phasis on property rights, but not necessarily a very big state in
promoting social welfare. You then see classic liberals who favor a
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minimal state. And then you see social welfare liberals. So, you see
the whole range of political views in China. That’s one of the things
that’s very interesting.

Again, you don’t get much information about these different
views, but if you read the literature, if you look at some of the poll-
ing data, you can see there is actually quite a variety, quite a
range and diversity.

Mr. FEINERMAN. I would, of course, generally defer to Professor
Peerenboom on this because he has written the book, literally,
about this topic. This topic has been a lot of his scholarly career,
researching and writing about it. But, I would just add a couple of
things.

One, I think that there is a great understanding, at least in the
academic and elite circles of the competing versions of the rule of
law. Everyone may subscribe to his or her own preferred version,
but even in the terminology, the terminological changes that have
happened in China in the last decade or so, you can see subtle
shifts. They show what the state wants to promote, what people
think the alternatives are.

Starting decades ago, there was the understanding of the dif-
ference between rule of law and rule of man. And even under-
standing what the difference was between the rule of law and the
rule by law. Chinese language has had a term almost since the
original Western idea of Rechtsstaat, that we translate as “rule of
law” in English, created this conception at the end of the 19th cen-
tury. It is different than the one that’s used in everyday parlance
to talk about the rule of law; the academics can make those separa-
tions.

Then when the government began pushing for the rule of law
and even amended the Constitution in 1999, they put that term in
there, although the Constitution had been in force for almost 20
years before it was amended. You might wonder what a constitu-
tion that didn’t have rule of law was supposed to be about.

But, when they put this phrase in, they used this formulation
that had been adopted by the ideological masterminds behind the
Jiang Zemin regime. And it is an interesting formulation in Chi-
nese. It is neither of the traditional terms, but it is a four character
phrase, “yi fa zhi guo,” which can be translated as “a country ruled
by law.” And that nomenclature shows the kind of way-station that
many Chinese feel they are in right now.

They don’t have the Rechtsstaat kind of rule of law, but they un-
derstand that the conception has got to be somewhat thicker, or
deeper, than the idea of just “ruled by law,” which, of course, can
be abused by authoritarian rulers. I mean, Hitler's Germany had
rule by law, but no one would claim that it was a Rechtsstaat. As
a result, there is a pretty sophisticated understanding that you've
got to thread the needle somehow. You've got to get between this
conception that is too easily dismissed and not really effective in
doing the things that you hope a rule of law will do, and yet not
go too far out on a limb to promise things that I think most special-
ists who observe China would say, probably can’t be delivered by
the current society or regime. That sets up expectations that are
bound to be disappointed and cause even greater social turmoil.
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Just one last thing I would say, and here I am pretty sure that
I agree with Professor Peerenboom, that one of the things that or-
dinary Chinese, I mean the taxi drivers that all visitors to China—
that can speak Chinese, at least—talk to, tell you that they fear
almost more than anything, and certainly more than the loss of the
rule of by law, is chaos. Fear of chaos in Chinese is “pa luan.” Or,
more precisely, “I am worried about turmoil.” Given the recent
political history of China over the past 50 or so years, it is under-
standable that they feel that way, and also that they feel that in
the last 20-some years there has been a remarkable period of sta-
bility—punctuated, of course, by some unfortunate moments, such
as in the spring of 1989—nonetheless, anything that might jeop-
ardize that is really something that they fear more than maybe
having the enjoyment in the future of some rights that are yet un-
defined, and they don’t want to risk that. They don’t want to risk
the economic improvement that they have seen in their lives. They
don’t want to risk the relative personal freedom that they have
been able to enjoy, partly due to the indirect effect of the rule of
law, including marketization of the economy.

And so, if that’s the choice that anyone has to make, I think it
goes to this point about democratization, that they are worried.
They look at television, for example, and see the debates in the
Legislative Yuan in Taiwan, and see one member breaking a chair
over another member’s head, and say, “If that is democratization,
I don’t want that.” They are less familiar, because of the language
gap, of the more polite kind of verbal jousting that goes on here or
in the British Parliament. But, they have understandable reluc-
tance to get too far ahead of the curve.

Mr. FOARDE. Let’s take one last question from Alison Pascale.

Ms. PASCALE. Professor Peerenboom, you had mentioned in your
testimony that China is planning to adopt nonliberal rule of law,
and that legal reform still can impose limits on authoritarian gov-
ernments. I would be interested, if you could give some examples
of some limits that you have seen imposed.

Mr. PEERENBOOM. Well, I think first of all, it is clear that lower-
level governments are now restrained by legal rules in a way that
they weren’t in the past, because of the Administrative Litigation
Law, and all of the other administrative checks and legal mecha-
nisms for challenging government actions through the administra-
tive system.

That is consistent with and, indeed, intended by the central gov-
ernment, because the government wants the lower-level govern-
ments to follow central government rules. So, when they don’t, they
are more than happy that ordinary citizens challenge them. Still,
that is an improvement for the citizens, because before they were
often subject to local warlords, essentially cadres who more or less
did what they wanted. Now, they are clearly being limited by
administrative laws.

There are many other instances where the creation of a legal sys-
tem has simply facilitated actions by citizens. Where before you
would have to befriend the government to do something, now you
simply go down and register to get your company going, or now you
have a technology license, you don’t even have to go down, you can
register on-line on the Web. So, there are many ways in which the
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legal system has made life much easier for citizens and has effected
change, even within the constraints of an authoritarian govern-
ment.

Also, the participation in the legal process itself has changed
greatly. Under the new law and legislation, there are now require-
ments for hearings and making major laws publicly available. So,
that gives citizens some ability to have some impact—marginal to
be sure, but nonetheless some input into the lawmaking process.
There is an Administrative Procedure Law that is being developed,
same sort of thing. It will allow citizens to have some say in a reg-
ulation before it is drafted.

Now the WTO requires comment before a regulation comes in ef-
fect—so the regulation has already been drafted, and it has already
been promulgated, but before it becomes effective. It gives inter-
ested parties a chance to offer some comments. The Administrative
Procedure Law will go beyond that, by giving citizens opportunities
to participate before a new law or regulation is actually drafted
and promulgated.

Finally, I would just say that in general there is this notion of
“yi fa zhi guo,” or “ruling the country according to law.” I think it
is very important to realize that the Chinese have accepted the
idea that the government is supposed to act according to law. That
it is not just that anybody can, or any government official can tell
you what to do and you have to do it. Nor can the government rely
on policy instruments. The government has to now issue regula-
tions through a formal process, and that is what all government of-
ficials have to rely on. If they are relying on policy, rather than
laws, they can be challenged.

So that notion of “yi fa zhi guo” or ruling the country according
to law was a significant conceptual breakthrough, because when
they were discussing this phrase they had a choice between two
words in Chinese, using different characters with the sound yi. The
second one actually means to use law to govern. And they rejected
that. They chose the one that said rule according to law, which
means the law is there, and you have to rule according to it. You
don’t just use law. That’s the Rechtsstaat, that’s the rule by law
concept of the old days. You simply used law as another policy or
another instrument for managing the state.

And now it is not the case. By choosing that other term, govern-
ment officials have to act according to law. That means they have
accepted, at least conceptually, the idea that their behavior has to
conform to pre-established standards. So all of that is for the good.
Of course, that’s the theory, and there is still the gap between law
and implementation that we’ve talked about. All of that needs
strengthening of institutions to change.

Mr. FEINERMAN. The only thing that I would add is that I think
there is still the problem in two respects. One, the Communist
Party, which we haven’t really talked about this afternoon, and the
fact that the government may be one thing, but the Party still re-
mains another. As someone said over two decades ago, the Com-
munist Party in China controlled everything except itself. It also
still sees itself as above the law, but this is a hotly contested point
that has been much discussed in China.
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I think many Chinese Communist Party officials will tell you
that they think the Party now also has to conduct itself according
to law. But until everyone, including the top leadership, agrees
with that, that’s a problem. And there still is an instrumental use
of the rule of law, although I would agree that it is moving toward
a more robust concept. When you see the explanations, for exam-
ple, about the “Strike Hard” campaigns, that “this is all lawful,” it
means that “we have the law in place and we needed to make the
law somehow susceptible to even harsher enforcement, so we tem-
porarily change the law.” So everything that is being done is being
done according to law. But that kind of situational flexibility is at
odds with, at least, the modern Western conceptions of a
Rechtsstaat. To be fair, this happens in societies all around the
world. It’s not just a peculiarity of the Chinese system. But, it is,
perhaps, not as recognized as a deviation as it probably should be.

Mr. FOARDE. We have reached the end of our time this afternoon,
and I want to thank all three of our panelists, Raj Purohit who had
to leave us a few minutes ago; Randy Peerenboom, thanks for com-
ing all the way from Los Angeles to talk to us—you should have
brought us better weather—and to Jim Feinerman who is here in
town and who we rely on often for his wisdom and insight.

Our next issues roundtable will be next Monday afternoon, April
7, at 2:30 p.m. in this room. It will be about Tibet and the future
of the Tibetan language, with three distinguished panelists as well.
So, I hope that you will be able to join us next week for that round-
table. We will have more information soon about issues roundtables
and hearings later in the spring.

With that, let me gavel this particular issues roundtable to a
close with thanks to all who came, thanks to our staff panel, and
to our panelists. Good afternoon.

[Whereupon, at 4:05 p.m. the roundtable was concluded.]
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WHAT’S A LIBERAL TO D0O? THE PURSUIT OF NON-LIBERAL RULE OF LAW IN CHINA

I am very pleased to be here today. In these times of international conflict, the
necessity of developing a positive, peaceful and mutually beneficial relationship with
such a geopolitically important country as China is readily apparent. However, if
the U.S. and other countries are to play a role in helping China become a respon-
sible member of the international community that, despite differences from time to
time, can work with rather than against the U.S., then we in the U.S. must have
an accurate understanding of how China sees its role in the world and the chal-
lenges that China faces in its efforts to modernize. Nowhere is this need for under-
standing more apparent than with respect to the implementation of rule of law, a
notoriously contested concept here in the U.S. and around the world. Let me begin
then by defining some terms in order to clarify areas of agreement and disagree-
ment.

1. THICK AND THIN THEORIES

Rule of law is an essentially contested concept. It means different things to dif-
ferent people, and has served a wide variety of political agendas from Hayekian lib-
ertarianism to Rawlsian social welfare liberalism to Lee Kuan Yew’s soft
authoritarianism to Jiang Zemin’s statist socialism. That is both its strength and
its weakness. That people of vastly different political persuasions all want to take
advantage of the rhetorical power of rule of law keeps it alive in public discourse,
but it also leads to the worry that it has become a meaningless slogan devoid of
any determinative content.

The fact that there is room for debate about the proper interpretation of rule of
law should not blind us to the broad consensus as to its core meaning and basic
elements. At its most basic, rule of law refers to a system in which law is able to
impose meaningful restraints on the State and individual members of the ruling
elite, as captured in the rhetorically powerful if overly simplistic notions of a govern-
ment of laws, the supremacy of the law and equality of all before the law. In con-
trast, states that rely on law to govern but do not accept the basic requirement that
law bind the State and State actors are best described as a rule by law or
Rechtsstaat.2

1 Author’s Biographical Note: Randall Peerenboom obtained a B.A. in Philosophy, M.A. in Chi-
nese Religion and Ph.D. in Philosophy before obtaining a J.D. from Columbia Law School. He
has written more than 60 articles and several books on Chinese law and philosophy. From 1994
to 1998, he practiced law with a major international law firm in Beijing. He currently teaches
Chinese law and international human rights at the University of California Los Angeles. In ad-
dition to advising on various aspects of foreign investment in China, he often serves as an ex-
pert witness on PRC legal issues and is Of Counsel at Yiwen Law Firm.

Recent publications include: China’s Long March Toward Rule of Law (Cambridge University
Press, 2002); Beyond Universalism and Relativism: The Evolving Debates about “Values in
Asia” (forthcoming Indiana International and Comparative Law Review 2003); The X-Files: Past
and Present Portrayals of China’s Alien “Legal System,” 2 Global Studies Law Review (2003);
Social Networks, Civil Society, Democracy and Rule of Law: A New Conceptual Framework, in
The Politics of Relationality: Civil Society, Economics, and Law in East Asia, Hahm Chaihark,
Daniel Bell & Hahm Chaebong, eds., (forthcoming Rowman & Littlefield, 2003); Social Net-
works, Rule of Law and Economic Growth in China: The Elusive Pursuit of the Right Combina-
tion of Public and Private Ordering, 31:2 Global Economic Review (2002) ; Globalism, Path De-
pendency and the Limits of Law: Administrative Law Reform and the Rule of Law in the PRC,
Berkeley J Intl Law (2001); Seek Truth from Facts: An Empirical Study of Enforcement of Arbi-
tral Awards in the PRC, American J Comparative Law (2001); The Limits of Irony: Rorty and
the China Challenge, 50 Philosophy East & West (2000); Human Rights and Asian Values: The
Limits of Universalism, China Review International (2000); Ruling the Country in Accordance
with Law: Reflections on the Rule and Role of Law in China, 11 Cultural Dynamics 315-51
(1999); Lawyers in China: Obstacles to Independence and the Defense of Rights (Lawyers Com-
mittee on Human Rights, 1998); Confucian Harmony and Freedom of Thought: Right Thinking
Versus the Right to Think, in Confucianism and Human Rights 234260 (edited by Wm. de Bary
& Tu Weiming, New York: Columbia Univ. Press, 1998).

2 As with rule of law, Rechtsstaat has been interpreted in various ways. While some interpret
it in more instrumental terms similar to rule by law, others would argue that the concept en-
tailed at minimum the principle of legality and a commitment on the part of the State to pro-
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Conceptions of rule of law generally come in two varieties. A thin conception
stresses the formal or instrumental aspects of rule of law-those features that any
legal system allegedly must possess to function effectively as a system of laws, re-
gardless of whether the legal system is part of a democratic or non-democratic soci-
ety, capitalist or socialist, liberal or theocratic. Although proponents of thin concep-
tions of rule of law define it in slightly different ways, there is considerable common
ground. The key features are that there must be rules for lawmaking and laws must
be made in accordance with such rules (including by the courts through precedent)
to be valid; laws must be general, public, prospective, relatively clear, consistent,
stable, impartially applied and enforced so that the gap between law and practice
is relatively small.

There is general agreement not only about these criteria, but that these criteria
cannot be perfectly realized, and may even in some cases be in tension with each
other. While marginal deviations are acceptable, legal systems that fall far short are
likely to be dysfunctional. Of course, a thin theory requires more than just these
elements. A fully articulated thin theory would also specify the goals and purposes
of the system as well as its institutions, rules, practices and outcomes.

Typical candidates for the more limited normative purposes served by thin theo-
ries of rule of law include: (i) ensuring stability, and preventing anarchy and
Hobbesian war of all against all; (ii) securing government in accordance with law
by limiting arbitrariness on the part of the government; (iii) enhancing predict-
ability, which allows people to plan their affairs and hence promotes both individual
freedom and economic development; (iv) providing a fair mechanism for the resolu-
tion of disputes; and (v) bolstering the legitimacy of the government. States may
agree on these broad goals and yet interpret or weigh them differently, leading to
significant variations in their legal regimes. For instance, a greater emphasis on
stability rather than individual freedom may result in some states limiting civil so-
ciety, freedom of association and speech. Moreover, in periods of rapid economic or
social transformation, some of these goals, such as predictability, may be sacrificed
for other important social values.

A variety of institutions and processes are also required. The promulgation of law
assumes a legislature and the government machinery necessary to make the laws
publicly available. Congruence of laws on the books and actual practice assumes in-
stitutions for implementing and enforcing laws. While informal means of enforcing
laws may be possible in some contexts, modern societies must also rely on formal
means such as courts and administrative bodies. Furthermore, if the law is to guide
behavior and provide certainty and predictability, laws must be applied and en-
forced in a reasonable way that does not defeat people’s expectations. This implies
normative and practical limits on the decisionmakers who interpret and apply the
laws and principles of due process or natural justice such as access to impartial tri-
bunals, a chance to present evidence and rules of evidence. One must also look be-
yond the traditional branches of government to the legal profession, civil society,
private actors who increasingly take on government functions, and the military,
which in many countries continues to be a force capable of undermining the legal
system and rule of law.

In contrast to thin conceptions, thick or substantive conceptions begin with the
basic elements of a thin conception of rule of law but then incorporate elements of
political morality such as particular economic arrangements (free-market capitalism,
central planning, etc.), forms of government (democratic, single party socialism, etc.)
or conceptions of human rights (liberal, communitarian, “Asian Values,” etc.). Thick
theories of rule of law can be further subdivided according to the particular sub-
stantive elements that are favored. The four most common conceptions in China:
statist socialist, neo-authoritarian, communitarian or collectivist or liberal demo-
cratic.

mote liberty and protect property rights, and thus some limits on the state. In any event, the
concept Rechtsstaat has evolved over time in Europe to incorporate democracy and fundamental
rights. Accordingly, it is often now used synonymously with (liberal democratic) rule of law.
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We in the U.S. are most familiar with the Liberal Democratic version of rule of
law favored in modern Western states.3 Liberal democratic rule of law incorporates
free market capitalism (subject to qualifications that would allow various degrees
of “legitimate” government regulation of the market), multiparty democracy in
which citizens may choose their representatives at all levels of government, and a
liberal interpretation of human rights that gives priority to civil and political rights
over economic, social, cultural and collective or group rights.

In contrast, Jiang Zemin and other Statist Socialists endorse a state-centered so-
cialist rule of law defined by, inter alia, a socialist form of economy, which in today’s
China means an increasingly market-based economy but one in which public owner-
ship still plays a somewhat larger role than in other market economies; a non-demo-
cratic system in which the Party plays a leading role; and an interpretation of rights
that emphasizes stability, collective rights over individual rights and subsistence as
the basic right rather than civil and political rights.

There is also support for various forms of rule of law that fall between the Statist
Socialism type championed by Jiang Zemin and other central leaders and the Lib-
eral Democratic version preferred in Western states. For example, there is some
support for a democratic but non-liberal (“Asian Values” or New Confucian)
Communitarian variant built on market capitalism, perhaps with a somewhat great-
er degree of government intervention than in the liberal version; some genuine form
of multiparty democracy in which citizens choose their representatives at all levels
of government; plus an “Asian Values” or communitarian interpretation of rights
that attaches relatively greater weight to the interests of the majority and collective
rights as opposed to the civil and political rights of individuals. Japan’s legal sys-
tem, particularly in the criminal law area, arguably is an example of a collectivist
or communitarian rule of law system.

Another variant is a Neo-authoritarian or Soft Authoritarian form of rule of law
that like the Communitarian version rejects a liberal interpretation of rights but un-
like its Communitarian cousin also rejects democracy. Whereas Communitarians
adopt a genuine multiparty democracy in which citizens choose their representatives
at all levels of government, Neo-authoritarians permit democracy only at lower lev-
els of government or not at all. For instance, Pan Wei, a prominent Beijing Univer-
sity political scientist, has advocated a “consultative rule of law” that eschews de-
mocracy in favor of single party rule, albeit with a redefined role for the Party, and
more extensive, but still limited, freedoms of speech, press, assembly and associa-
tion. One can get a better sense of what a soft authoritarian rule of law legal system
in China might look like by considering the legal systems in Hong Kong, Malaysia
and Singapore.4

A full elaboration of any of these types requires a more detailed account of the
purposes or goals the regime is intended to serve and its institutions, practices,
rules and outcomes, which I provide in my recently published book China’s Long
March Toward Rule of Law.5

3The tendency to equate rule of law with liberal democratic rule of law has led some Asian
commentators to portray the attempts of Western governments and international organizations
such as the World Bank and IMF to promote rule of law in Asian countries as a form of eco-
nomic, cultural, political and legal hegemony. Critics claim that liberal democratic rule of law
is excessively individualist in its orientation and privileges individual autonomy and rights over
duties and obligations to others, the interests of society, and social solidarity and harmony. This
line of criticism taps into recent, often heavily politicized, debates about “Asian values,” and
whether democratic or authoritarian regimes are more likely to ensure social stability and eco-
nomic growth. It also taps into post-colonial discourses and conflicts between developed and de-
veloping states, and within developing states between the haves and have-nots over issues of
distributive justice. In several countries, arguably in all countries, it has resulted in an attempt
to inject local values into a legal system established by foreign powers during colonial occupation
or largely based on foreign transplants. See Carol Rose, 'The New Law and Development Move-
ment in the Post-cold war Era: A Viet Nam Case Study’, Law & Society Review, vol.32 (1998),
p.93; Barry Hager, "The Rule of Law’, in The Mansfield Center for Pacific Affairs, ed., The Rule
of Law: Perspectives from the Pacific Rim <http://www.mcpa.org/rol/perspectives.htm> (summa-
rizing complaints of critics). Takashi Oshimura, 'In Defense of Asian Colors’, in Mansfield Cen-
ter, Rule of Law, at p.141; (claiming that the individualist orientation of [liberal democratic] rule
of law is at odds with Confucianism and “the communitarian philosophy in Asia”). See also
Joon-Hyung Hong, 'The Rule of Law and Its Acceptance in Asia’, in id. at p.149 (noting the need
to define rule of law in a way that is acceptable to those who believe in “Asian values”). Randall
Peerenboom, ‘Beyond Universalism and Relativism: The Evolving Debates about “Values in
Asia,” Indiana Int’l & Comp. L. Rev. 2003.

4See Peerenboom, Varieties of Rule of Law: An Introduction and Provisional Conclusion, and
the chapters on these countries, in Asian Discourses of Rule of Law: Theories and Implementa-
tion of Rule of Law in Twelve Asian Countries with Comparisons with France and the U.S.A.
(forthcoming RoutledgeCurzon, 2003).

5See also Table 1 summarizing some of the key differences.
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Nevertheless, this preliminary sketch is sufficient to make the following points.
First, despite considerable variation, all forms accept the basic benchmark that law
must impose meaningful limits on the ruler and all are compatible with a thin con-
ception of rule of law. Put differently, any thick conception of rule of law must meet
the more minimal threshold criteria of a thin conception. Predictably, as legal re-
forms have progressed in China, the legal system has converged in many respects
with the legal systems of well-developed countries; and it is likely to continue to
converge in the future.

Second, at the same time, there will inevitably be some variations in rule of law
regimes even with respect to the basic requirements of a thin conception due to the
context in which they are embedded. For example, administrative law regimes will
differ in the degree of discretion afforded government officials and the mechanisms
for preventing abuse of discretion. Judicial independence will also differ in degree
and in the institutional arrangements and practices to achieve it. And differences
in fundamental normative values will lead to divergent rules and outcomes.

Hence signs of both divergence from and convergence with the legal systems of
well-developed countries are to be expected. Indeed, whether one finds convergence
or divergence depends to a large extent on the particular indicators that one choos-
es, the timeframe and the degree of abstraction or focus. The closer one looks, the
frgnolre likely one is to find divergence. But that is a natural result of narrowing the
ocus.

Third, when claiming that China lacks rule of law, many Western commentators
frequently mean that China lacks the Liberal Democratic form found primarily in
modern Western states with a well-developed market economy, and indeed with the
particular common law variant found in the U.S. Although a handful of isolated
legal scholars and political scientists in China or living in exile abroad have advo-
cated a Western-style Liberal Democratic rule of law, there is little support for lib-
eral democracy, and hence a Liberal Democratic rule of law, among State leaders,
legal scholars, intellectuals or the general public.

Accordingly, if we are to understand the likely path of development of China’s sys-
tem, and the reasons for differences in its institutions, rules, practices and outcomes
in particular cases, we need to rethink rule of law. We need to theorize rule of law
in ways that do not assume a Western liberal democratic framework, and explore
alternative conceptions of rule of law that are consistent with China’s own cir-
cumstances. While the three alternatives to a Liberal Democratic rule of law each
differ in significant ways-particularly with respect to the role of law as a means of
strengthening the State versus limiting the state-they nevertheless share many fea-
tures that set them apart from their liberal democratic counterpart.

Fourth, assuming as seems likely that China will ultimately implement some
version of rule of law, the realization of rule of law in any form will require signifi-
cant changes to the present system.

Finally, it bears noting thin and thick conceptions are analytical tools. It is not
a question of one being the right way to conceive rule of law and the other wrong.
They have different advantages and disadvantages, and serve different purposes.
Thin conceptions highlight certain features and purposes of a legal system. Even a
more limited thin rule of law has many important virtues. At minimum, it promises
some degree of predictability and some limitation on arbitrariness and hence some
protection of individual rights and freedoms. While the notion of legality may seem
like all too thin a normative reed in cases where the laws themselves are morally
objectionable, even the harshest critics of rule of law acknowledge that getting gov-
ernment actors to act in accordance with, and to abide by, the laws is no small
achievement. Certainly dissidents rotting away in jail after being denied the right
to a fair trial and other procedural protections appreciate the importance of even
a thin rule of law. Similarly, business people and the average citizen alike appre-
ciate a legal system in which laws do not change daily and are regularly applied
in a fair manner by competent administrators and judges free from corruption. By
nﬁ"rowing the focus, a thin theory highlights the importance of these virtues of rule
of law.

Conversely, because thick theories are based on more comprehensive social and
political philosophies, rule of law loses its distinctiveness and gets swallowed up in
the larger normative merits or demerits of the particular social and political philos-
ophy. As Joseph Raz observes, “If rule of law is the rule of the good law then to
explain its nature is to propound a complete social philosophy. But if so the term
lacks any useful function. We have no need to be converted to the rule of law just
in order to believe that good should triumph. A non-democratic legal system, based
on the denial of human rights, of extensive poverty, on racial segregation, sexual
inequalities, and religious persecution may, in principle, conform to the require-
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ments of the rule of law better than any of the legal systems of the more enlight-
ened Western democracies.”

As a practical matter, much of the moral force behind rule of law and its enduring
importance as a political ideal today is predicated on the ability to use rule of law
as a benchmark to condemn or praise particular rules, decisions, practices and legal
systems. But all too often, rule of law is simply invoked to criticize whatever law,
practice or outcome does not coincide with one’s own political beliefs. For example,
liberal critics take China to task for imposing limits on labor unions, restricting the
right of peaceful demonstration by requiring prior registration, and imposing con-
tent-based restrictions on Falungong. Contrast such complaints with the following.
A law provides that contractors must have 5 years of experience and meet various
other requirements to obtain a license; nevertheless, a government official denies a
license to a contractor who meets all of the requirements, and a court refuses to
overturn the decision because local courts are funded by the local government. Two
government agencies issue conflicting regulations, and there is no effective legal
mechanism to sort out the conflict. A suspect is entitled to legal counsel according
to law, but in practice the authorities refuse to allow him to contact his lawyer.
Your dispute with your insurance company regarding payment for hospital bills in-
curred as a result of a car accident remains pending in court after 7 years due to
judicial inefficiency. The rich and powerful are regularly exempted from prosecution
of certain laws whereas others are prosecuted in similar circumstances. The first set
of issues involve differences in substantive normative beliefs and political philoso-
phies of the type that differentiate advocates of competing thick conceptions of rule
of law; the second set of issues points to failures captured by a thin conception of
rule of law, for which there is widespread support in China.

Distinguishing between thin and thick theories makes it possible to use rule of
law more effectively as a benchmark for evaluating legal systems by clarifying the
nature of the problem. China is still in the process of establishing a functional legal
system. Its legal system is plagued by thin rule of law issues such as weak legal
institutions, incompetent and corrupt administrative officials and judges, excessive
delays, and limitations on access to justice including high court costs (relative to the
resources of many) and the lack of legal aid. These kinds of problems are quali-
tatively different than more political issues such as how broad free speech or free-
dom of association should be, or whether labor should have the right to form unions
and strike. Obviously, these latter issues are tremendously important and deserve
to be discussed. But whether the most effective way to do so is by riding into battle
hoisting the banner of rule of law is debatable. When invoked by parties on both
sides of an issue to support diametrically opposed results, rule of law quickly be-
comes conceptually overburdened and unstable.

A thin theory therefore facilitates focused and productive discussion of certain
legal issues among persons of different political persuasions. Being able to narrow
the scope of the discussion and avoid getting bogged down in larger issues of polit-
ical morality is particularly important in cross-cultural dialog. Criticisms of a legal
system in a country such as China that point out the many ways in which the sys-
tem falls short of a liberal interpretation of rule of law are likely to fall on deaf ears
and may indeed produce a backlash that undermines support for rule of law, and
thus, ironically, impede reforms favored by liberals. Conversely, criticisms are more
likely to be taken seriously and result in actual change given a shared under-
standing of rule of law. To the extent that there is common ground and agreement
on at least some features of a thin theory of rule of law, parties can set aside their
political differences and focus on concrete reforms. For instance, the U.S. and China,
notwithstanding the U.S.’s liberal democratic conception of rule of law and the Chi-
nese government’s statist socialist conception, have been able to agree on a wide
range of reforms to improve the PRC legal system, including judicial exchange and
training programs aimed at improving the quality of PRC judges; programs to assist
in the development of a legal aid system; exchanges to strengthen the securities reg-
ulatory system and the administrative law system; seminars on electronic com-
merce, corporate law and the enforcement of arbitral awards and court judgments;
and even a symposium to discuss the legal aspects of protecting human rights, in-
cluding issues such as China’s legal responsibilities under international rights
agreements, the rights of criminal defendants and the legal protection of religious
freedom.

There are then many opportunities for cooperation within the existing framework.
But should liberals support legal reforms aimed at non-liberal ends?
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2. SHOULD LIBERAL DEMOCRATS SUPPORT LEGAL REFORMS AIMED AT NON-LIBERAL
RULE OF LAW?

Early law and development movement of the 1960s and 1970s maintained the evo-
lutionary thesis that legal reform would inevitably lead to economic growth, which
would in turn lead to liberal democracy once a middle class arose. This thesis was
not borne out in practice in all cases. Many states failed to develop economically,
or even if they did, some remained authoritarian. In fact, in the absence of political
pluralism and opportunities for participation in government, a stronger legal system
at times strengthened the hand of authoritarian regimes.

Some thirty odd years later, it is generally clear that a legal system that complies
with thin rule of law is required for sustained economic growth.® What is less clear
is that economic growth and rule of law will lead to democracy and a liberal inter-
pretation of human rights. The notion that economic growth and liberal democracy
need not go together was one of the central issues in the Asian values debate, which
while overly polemicized did raise serious questions about the relationship between
law (and in particular different thick conceptions of rule of law), economic develop-
ment, and forms of political regime, and conceptions of rights. Thus, in Hong Kong,
Singapore and Malaysia one finds well-developed legal systems that comply with a
thin rule of law certainly in the commercial area and indeed with the exception of
a few highly politicized cases in other areas of law as well. Yet soft-authoritarian
and collectivist or communitarian thick conceptions continue to prevail over liberal
democratic conceptions.?

In the case of China, skeptics allege that the Party is simply acting strategically
in accepting some limits on its power implicit in the notion of rule of law in order
to strengthen its position. The Dean of Beijing University Law School Zhu Suli, for
instance, has suggested that rule of law will promote economic development, which
in turn will strengthen the Party-state both fiscally and in terms of legitimacy. A
stronger Party may be better positioned to resist meaningful political reforms.

There is no gainsaying the fact that the instrumental aspects of legal reforms may
enhance the efficiency of authoritarian governments. In the absence of democracy
and pluralist institutions for public participation in the lawmaking, interpretation
and implementation processes, law may come to serve the interests of the State and
the ruling elite (as it may even with democracy and pluralist institutions). It is pos-
sible therefore that rule of law will serve authoritarian ends in China. Of course,
many within China reject democracy and believe that at present China needs an
authoritarian government (whether socialist or not) to oversee economic reforms and
maintain stability, though they disagree about just how hard or soft the authori-
tarian regime should be. Clearly, both Statist Socialists and Neo-authoritarians and
even to some extent Communitarians see the potential of legal reforms to strength-
en the State as a positive aspect. In the long run, however, Communitarians view
rule of law as a means of limiting the State and a stepping stone toward democracy.
Moreover, all expect law to impose some limits on the State and thus to mitigate
to one degree or another the harshness of the rule by law authoritarian regime of
the Mao era.

While legal reforms could help Statist Socialists solidify their power and support
a relatively hard authoritarianism, the dangers of the ruling regime misusing rule
of law for its own authoritarian ends should not be overstated. As noted, even a
Statist Socialist rule of law differs from instrumental rule by law in that law is not
just a tool to be used by the ruling regime to control the people or promote the inter-
ests of the privileged few (of course law is a tool for enforcing State policies and
ensuring social order everywhere). Rule of law entails limits on the State and the
ruling elite (who are also bound by the law), provides a basis for challenges by citi-
zens of government arbitrariness and serves to protect the rights and interests of
the non-elite. It is striking that while critics in many developed countries have the

6For a summary of empirical surveys, see Peerenboom, China’s Long March, chapter 10.

7In Singapore, the most vocal challenge to the government’s view comes from liberals. But
there is also a communitarian or collectivist perspective that seeks a middle ground between
the more statist-orientation of the government’s soft authoritarianism and the excessive individ-
ualism of liberals. According to constitutional scholar Kevin Tan, Singaporean style
communitarianism is an axiom of faith in governing nowadays, resultmg in a premium being
placed on national security, economic growth and nation-building. While “legal rights are not
trampled upon at will, in balancing the rights of the 1nd1v1dua1 and community, the state-articu-
lated concerns of pubhc interests have gained precedence.” Although Tan suggests that most of
the support for communitarianism comes from political elites, he also allows that the commu-
nity-based approach toward rights has acquired popular resonance in mainstream Singaporean
society. Eugene KB Tan, "WE’ v 'I: Communitarian Legalism in Singapore’, Australia Journal
of Asian Law, vol.4 (2002), p.1.
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luxury of belittling the concept of rule of law, those who have had the misfortune
to suffer its absence appreciate its virtues and count among its biggest supporters.

Moreover, the choice facing Chinese reformers is not authoritarianism or democ-
racy, but authoritarianism with rule of law or without it. Authoritarianism in China
is not the result of legal reforms to implement rule of law. On the contrary, the rul-
ing regime would be even more authoritarian in the absence of legal reforms. Where
legal rules are applied with principled consistency to both the State and its citizens,
as required by rule of law, they generally restrain rather than expand the arbitrary
exercise of State power. Further, as some PRC scholars have observed, while histori-
cally the development of rule of law has depended on promotion by the authorities,
it also results in a change in the conception of authority. In the past, the Party’s
authority to rule was based to a considerable extent on the charisma of revolu-
tionary leaders who fought off the Guomingdang and foreign oppressors and allowed
China to regain its dignity and stand on its own two feet. However, with the death
of the old guard, new leaders have had to base their authority on other grounds.
To use Weber’s terminology, implementation of rule of law entails greater reliance
on formal rules by trained professionals rather than decisionmaking by charismatic
individuals, and thus results in a transformation from charismatic to a more formal
rational authority.

Perhaps most important, in the long run, implementing rule of law usually will
alter the balance of power between the state, society and individuals, while at the
same time alterations in the balance of power resulting from economic reforms and
factors beyond the legal system will create further pressure to implement rule of
law. The establishment of a legal system with some degree of autonomy acts as a
counterweight to political power and provides a basis for challenging State power.
While a strong civil society is not inevitable, it is more likely in a State that imple-
ments rule of law than one that does not. A strong civil society is arguably more
likely to seek and more likely to obtain political reforms aimed at further limiting
the power of authoritarian states and increasing the power of society. Thus, even
if the goal is democracy and protection of human rights, it makes sense to ensure
at minimum that a thin rule of law is realized. A more likely result in China than
a stronger authoritarian regime is that rule of law will be a force for liberalization
and come to impose restraints on the rulers, as in Taiwan, South Korea and even
Indonesia and Malaysia.

3. WHAT CAN LIBERAL DEMOCRATS DO?

What can foreign governments, international development agencies and NGO’s do
to support and expedite the development of rule of law in China? First of all, it mer-
its reiterating that the reform process will be driven primarily by domestic actors
responding to domestic concerns. While foreign actors can play an important role
in the process, they should bear in mind that rule of law is an ideology. Implemen-
tation of rule of law will directly challenge not only the Party but also other vested
interests in society. It will alter the balance of power between the Party and the
state, among State organs, and between the State and society. It will also lead to
changes within society, and require a new cultural orientation that assigns a much
higher place to reliance on universally applicable laws and dispute resolution by im-
partial and autonomous courts than in the past. What may seem on the surface to
be merely technical suggestions for tinkering with legal rules or modifying institu-
tions to cope with pressing commercial issues such as local protectionism frequently
implicate much broader political and normative concerns.

That said, taking a particular thick conception of rule of law as the basis for re-
forms raises more ideological issues than basing reforms on a thin version. By focus-
ing on the more technical features of a functional legal system, a thin theory of rule
of law increases the likelihood that people of fundamentally different political per-
suasions will be able to find sufficient common ground to carry out meaningful re-
forms of the legal system. Accordingly, governments, multilateral agencies and
NGO’s that are interested in taking advantage of whatever political space is avail-
able to pursue concrete legal reforms are more likely to be effective if they base
their discussions with PRC authorities on the core elements of the thin version. Not
surprisingly, many donor institutions such as the World Bank have chosen to em-
phasize the technical aspects of legal reforms rather than the broader normative di-
mensions and the potential of reforms to lead to social and political changes. To in-
sist on first reaching agreement over which thick conception of rule of law is nor-
matively superior would divert attention away from the significant virtues of even
a thin rule of law and result in missed opportunities to realize concrete changes in
the legal system that would significantly improve the quality of life for many PRC
citizens.
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This is not to deny that issues such as democracy and human rights or the nor-
mative basis for laws are important. Rather, the point is simply to suggest that
while such issues should be discussed, they need not be the focus of conversation
every time legal reformers meet to consider how to improve China’s legal system.

In suggesting reforms or commenting on reform proposals then, foreign actors
should be attuned to differences in ideology, values and institutions. For instance,
China’s legal institutions were modelled to a considerable extent on Germany’s civil
system via Japan. Rather than relying solely on the experiences and advice of Amer-
ican professors or lawyers, the U.S. Government or U.S.-based aid agencies should
try to include on their team of legal reform advisors experts from around the world
and in particular from Germany, France and Japan. Foreign actors should also
make sure that they have sufficient local knowledge to ensure that their reforms
proposals are appropriate and feasible given the current level of institutional devel-
opment, existing cultural attitudes and the current political limits.

Unfortunately, it is very difficult for most foreign actors to gain an accurate pic-
ture of what is happening in China and to assess what the possibilities for reform
are, for a whole host of reasons including language barriers, lack of access and
transparency, and the speed with which China is changing. Accordingly, there is a
danger that the prescriptions offered by foreign experts will not be implementable.
Many of the more successful reform initiatives have been bottom-up proposals from
those in the trenches who are confronted with practical problems in their daily
work. Although foreign actors frequently may not have sufficient local knowledge to
propose context-specific solutions, they serve a useful purpose when they provide a
menu of alternative approaches. They also play a valuable role in working with
those in China to adapt approaches from the general menu to China’s own cir-
cumstances or in bringing their own experiences to bear on proposals generated by
those in China.

At present, China’s legal system is beset by a number of problems. As a result
of more than a decade of feverish legislating, the legal framework is by and large
in place, though work continues to pass important laws such as the Administrative
Procedure Law and existing laws are constantly being revised. This process of
amendment is likely to continue until China reaches a more stable social, political
and economic equilibrium. Thus, there is ample opportunity for foreign parties to
play a role as advisers in the legislative process.

But the real work lies in institution building. Although there are still some gaps
in the framework and loopholes in the existing laws, tinkering with doctrine or
passing more laws and regulations alone will have little impact. At this point, the
biggest obstacles to a law-based system in China are institutional and systemic in
nature: a legislative system in disarray; a weak judiciary; poorly trained judges and
lawyers; a low level of legal consciousness; a weak administrative law regime; the
lack of a robust civil society; the enduring influence of paternalistic traditions and
a culture of deference to government authority; rampant corruption; large regional
variations; and the fallout from the unfinished transition from a centrally planned
economy to a market economy, which has exacerbated central-local tensions and re-
sulted in the fragmentation of authority.

There is therefore much that needs to be done, and can be done, even within the
existing political framework, which will continue to evolve over time. I have outlined
a reform agenda in my book China’s Long March toward Rule of Law, which in-
cludes specific reforms to address each of the major institutions: the legislative sys-
tem, the judiciary, the legal profession, the administrative law regime and the role
of the Party vis-&-vis the legal system. I have also attached a report summarizing
various reform recommendations and issues. I would like to stress that much work
also needs to be done to strengthen the procuracy (Chinese prosecutorial organ, also
referred to as the procuratorate) and police. Indeed, the procuracy and police may
be the two areas most in need of improvement. At least in the case of the procuracy
t}:le flimfgz seems ripe as the procuracy is now under the leadership of a reform-mind-
ed chief.

More generally, the U.S. and other countries should seek to engage rather than
contain China. The greater risk at present is not that a stronger China will oppose
U.S. policies around the world but that a strategy of containment aimed at keeping
China weak and subservient will strengthen the hand of hard-liners and slow re-
forms within China. The gravest threat to stability in China is the increasing dis-
crepancy between the economic structure and political structure. The failure of polit-
ical reforms to keep pace with economic reforms is the most likely path to regime
collapse. Should the ruling regime collapse and China descend into chaos and per-
haps even civil war, the consequences would reach far beyond China’s own borders.
For the sake of regional peace and global stability, the U.S. and other countries
should seek ways to promote further reforms rather than seeking ways to contain
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China. The opportunities for engagement and for mutual benefit and learning are
unlimited, provided all sides proceed with open minds.

Table 1.—A Comparison of the Four Ideal Rule of Law Types Plus Rule by Law

Type oftléerzngal Sys- Economic Regime | Political Regime Rights Purpcosfeia%z Rule Inst|tu{i|3gss/Prac- Rules
Liberal Demo- Free market .... | Democratic Liberal ........... Limited gov- High degree of | Protection of
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ernment in- civil and ernment ar- and elected
terference political. bitrariness. legislature.
and regula-
tion.
Clear distinc- | Limited state .. | Deontological Protect indi- Autonomous
tion be- view of vidual and inde-
tween pub- rights as rights. pendent ju-
lic and pri- antimajorit- diciary, with
vate. arian trump life tenure
on social for judges,
good. appointment
and removal
relatively
non-politi-
cized.
Administrative | Civil society as | Freedom privi- | Predictability Administrative
discretion independent leged over and cer- law: mecha-
limited. of state. order. tainty: eco- nisms for
nomic reining in
growth, discretion,
allow indi- capable of
viduals to holding
plan affair. even top
leaders ac-
countable;
public par-
ticipation;
public can
hold govern-
ment offi-
cials ac-
countable
by throwing
government
out of office.
Autonomy over | Dispute resolu- | Independent
social soli- tion, protect legal pro-
darity and property fession.
harmony. rights large-
ly through
formal legal
system.
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Table 1.—A Comparison of the Four Ideal Rule of Law Types Plus Rule by Law——Continued

Type oftléfngal Sys- Economic Regime | Political Regime Rights Purpoosfeiaﬁ Rule Instltu{ilggss/Prac- Rules
Freedom of Government ef-
thought and ficiency and
right to rationality.
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need for
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More govern- Reject neutral | Emphasis on Stability .......... Independent llliberal laws:
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exclusion of
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Public/private | Larger role for | Economic Prevent gov- Autonomous
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erty trade- life tenure
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cized; argu-
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stantive

agenda.
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Table 1.—A Comparison of the Four Ideal Rule of Law Types Plus Rule by Law——Continued

Type oftléingal Sys- Economic Regime | Political Regime Rights Purpoosfeiaﬁ Rule Instltu{ilggss/Prac- Rules
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trative dis- but limits; pragmatic vidual law: mecha-
cretion. groups free conception rights. nisms for
to go own of rights. reining in
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portunities
for public
participation
in rule-
making and
interpreta-
tion; public
can hold
accountable
by throwing
out of office.
Stability and Predictability Independent
order privi- and cer- legal pro-
leged over tainty: eco- fession,
freedom. nomic though per-
growth, haps mon-
allow indi- itored by
viduals to state agen-
plan affairs. cy such as
ministry of
justice.
Social soli- Government ef-
darity and ficiency and
harmony as rationality.
important if
not more so
than auton-
omy.
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Table 1.—A Comparison of the Four Ideal Rule of Law Types Plus Rule by Law——Continued

Type oftléfngal Sys- Economic Regime | Political Regime Rights Purpoosfeiaﬁ Rule Instltu{ilggss/Prac- Rules
Freedom of Dispute resolu-
thought and tion, prop-
right to erty rights
think lim- protected
ited by need through for-
for common mal and in-
ground and formal
consensus mecha-
on impor- nisms, more
tant social reliance on
issues. corporatist
and
clientelist
ties.
Attention to Legitimacy.
character-
building,
virtues and
duties as
well as
rights.
Neo-Authori- Market econ- Single party “Asian Values” | Balance be- Moderate sep- | Broad laws to
tarian Rule omy. rule, No or tween law aration be- protect
of Law. elections or communita- as means of tween law state and
only at low rian. strength- and politics. social order:
level or ap- ening state state se-
pearance of and limiting crets law;
genuine state favors endangering
elections strength- state inter-
but limits ening. ests.
on opposi-
tion party.
Managed cap- | Reject neutral | Emphasis on Strengthen: Legislature not | llliberal laws:
italism. state. indivisibility Emphasis elected. limit civil
of rights, on stability. society,
collective freedom of
rights. expression:
registration
of social
groups; or
privilege
group—no
exclusion of
tainted evi-
dence.
More govern- Even larger Economic Predictability Judicial inde-
ment inter- role for growth at and cer- pendence
vention. state. expense of tainty: may or may
rights (lib- mainly for not be lim-
erty trade- economic ited.
off). growth, less
to allow in-
dividuals to

plan affairs.
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Table 1.—A Comparison of the Four Ideal Rule of Law Types Plus Rule by Law——Continued

Type oftléfngal Sys- Economic Regime | Political Regime Rights Purpoosfeiaﬁ Rule Instltu{ilggss/Prac- Rules
Public/private | Civil society, Utilitarian or Government ef- | Administrative
division not but limits, pragmatic ficiency and law system,
as clear. perhaps conception rationality. capable of
corporatist of rights. checking
or clientelist government
relations officials,
with govern- professional
ment. civil service;
more em-
phasis on
rational
government
than pro-
tecting indi-
viduals;
more def-
erence to
government
in policy-
making; op-
portunities
for public
participation
and moni-
toring.
More adminis- Stability and Dispute resolu- | Legal profes-
trative dis- order privi- tion, prop- sion super-
cretion. leged over erty rights vised by
freedom. protected Mo0J.
through for-
mal and in-
formal
mecha-
nisms, more
reliance on
corporatist
and
clientelist
ties.
Social soli- Legitimacy.
darity and
harmony
over auton-
omy.
Freedom of Limits: Govern-
thought and ment must
right to act in ac-
think lim- cordance
ited by need with law.
for common
ground and
consensus
on impor-
tant social
issues; lim-
its on right
to criticize
government.
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Table 1.—A Comparison of the Four Ideal Rule of Law Types Plus Rule by Law——Continued

Type of Legal Sys-
tem

Economic Regime

Political Regime

Rights

Purposes of Rule
of Law

Institutions/Prac-
tices

Rules

Attention to

Law to prevent

character- government
building, arbitrariness.
virtues and

duties as

well as

rights.

Protect indi-
vidual
rights, but
not priority
and limited.

Statist Social- Market econ- Single party Emphasis on Emphasis on Moderate to Broad laws to
ism Rule of omy. rule, no subsistence, strength- low separa- protect
Law. elections or economic ening state. tion be- state: state

only at low- growth at tween law secrets; en-
est levels. expense of and politics. dangering
rights (lib- state.
erty trade-
off).

Much govern- | Reject neutral | State sov- Stability .......... Legislature not | llliberal laws:
ment regu- state. ereignty. elected; limit civil
lation;. Party influ- society,

ence on freedom of

lawmaking expression:

process. registration
of social
groups; or
privilege
group—no
exclusion of
tainted evi-
dence; ad-
ministrative
penalties
such as re-
education
through

labor.
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Table 1.—A Comparison of the Four Ideal Rule of Law Types Plus Rule by Law——Continued

Type oftléfngal Sys- Economic Regime | Political Regime Rights Purpoosfeiaﬁ Rule Instltu{ilggss/Prac- Rules
Public-owner- | Much larger Utilitarian or Predictability Functional
ship. role for pragmatic and cer- independ-
state. conception tainty: eco- ence of ju-
of rights. nomic diciary; no
growth. interference
by other
branches;
courts as
independent
as opposed
to judges,
s0 adjudica-
tive super-
vision; ar-
guably likely
to decide
cases based
on sub-
stantive
normative
principles
defined by
state; re-
gime wants
courts to
serve Party
interests.
No or very lim- | Rights as Law as way Legal profes-
ited civil grant from means of sion: sub-
society, high state. enhancing ject to polit-
level of cor- government ical require-
poratist or efficiency ments, par-
clientelist and ration- tial inde-
relations ality. pendence,
with govern- mainly due
ment, hard to cor-
or statist poratist na-
form of ture of rela-
corporatism. tionship
with MOJ.
Stability and Dispute resolu- | Administrative
order privi- tion, prop- law: more
leged over erty rights discretion;
freedom. protected more re-
through for- sponsive to
mal and in- Party policy;
formal system im-
mecha- poses weak
nisms, more limits on
reliance on top leaders,
corporatist limited pub-
and lic partici-
clientelist pation in
ties. rulemaking,
interpreta-
tion and
implementa-
tion; limited
ability for
media and
public to
monitor.
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Table 1.—A Comparison of the Four Ideal Rule of Law Types Plus Rule by Law——Continued

Type oftléfngal Sys- Economic Regime | Political Regime Rights Purpoosfeiaﬁ Rule Instltu{ilggss/Prac- Rules

Social soli- Legitimacy.
darity and
harmony
over auton-
omy.

State prefers Some limits on
unity of state.
thought to
freedom of
thought,
right think-
ing to right
to think;
tendency to
exercise
strict
thought
control if
possible; at
minimum,
strict limits
against at-
tacks on
ruling party;
emphasis
on thought
work to en-
sure com-
mon ground
and con-
sensus on
important
social
issues.

Attention to Government
character- must act in
building, accordance
virtues and with law,
duties as but accept
well as limits be-
rights grudgingly.

Prevent gov-
ernment ar-
bitrariness.

Protect indi-
vidual
rights, but
not priority
and limited
view of
rights.

Rule by Law ..... Could be Single party Emphasis on Law is tool to | No minimal Law relatively
planned rule, no subsistence, serve inter- separation unimpor-
economy, elections. economic ests of the between law tant; much
free market, growth at state; Par- and politics. of day-to-
or managed expense of ty's role not day govern-
capitalism. rights (lib- defined in ance by

erty trade- law; no policies.
off). meaningful
legal limits

on rulers.
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Table 1.—A Comparison of the Four Ideal Rule of Law Types Plus Rule by Law——Continued

Type oftléingal Sys- Economic Regime | Political Regime Rights Purpoosfeiaovj Rule Instltu{ilggss/Prac- Rules
Government Reject neutral | Socialist con- Law enhance Party policies Absence of
intervention state. ception of government supplant many major
high. rights as efficiency. and trump laws—
bourgeois; laws. criminal
emphasis law, con-
on duties, tract law,
particularly civil proce-
duties to dure law
state.
Public/private | Totalitarian or | Rights as Law not meant | Legislature not | Laws ignored
distinction authori- grant of to protect elected, just
non-existent tarian state. state. individual rubber
or unimpor- rights. stamp.
tant.
Control by ad- | No or very lim- | Rights exist as | Dispute resolu- | Courts not
ministrative ited civil pro- tion, but inde-
policy and society, grammatic many dis- pendent;
fiat. state domi- goals only, putes set- Party deter-
nated cor- no real pro- tled admin- mines out-
poratist ar- tection of istratively or come of
rangements. rights. by Party specific
leaders cases; adju-
rather than dicative
in courts. committee
used to en-
force Party
line; courts
serve Party
interests.
State sov- Heavy reliance | Legal profes-
ereignty. of mediation sion: law-
to resolve yers as
disputes workers of
“among the the state;
people”, no inde-
formal legal pendence;
system used work in
to suppress state firms;
enemies. limited
rights to
defend ac-

cused.
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Table 1.—A Comparison of the Four Ideal Rule of Law Types Plus Rule by Law——Continued

Type oftléﬁngal Sys- Economic Regime | Political Regime Rights Purpoosfeiaovj Rule Instltu{:ggss/Prac- Rules
Social soli- Party members | Administrative
darity and not subject law: main
harmony to courts. purpose is
over auton- government
omy. efficiency;
officials
wide discre-
tion, govern
by fiat; no
administra-
tive laws
provide in-
dividuals
right to
challenge
government;
no or ex-
tremely lim-
ited public
participation
in adminis-
trative proc-
ess.
state enforces
strict
thought
control;
unity of
thought over
freedom of
thought.
Strict limits
against at-
tacks on
ruling party.
APPENDIX II

Legal Reforms in China

This report assesses the current and future obstacles and potential for legal re-
form, and suggests ways to facilitate reforms consistent with an overall objective of
promoting the rule of law and the protection of individual rights.® Part I provides
a general overview of legal reforms in China. Part II offers some general observa-
tions about what can be done to support reforms based on the discussion presented
in Part I and a recent meetings with participants in previous projects and others
in the legal community. Part III focuses more specifically on legal research in China,
both by academics and by the research arms of government entities such as the Na-
tional Judges Institute. Part IV focuses on judicial training. Part V takes up a hot
topic being debated in the Chinese legal community: the need to establish one or
more centralized committees or entities to guide legal reforms.

8The assumption is that rule of law tends to result in better protection of individual rights.
However, it also is important to note that the meaning of rule of law is contested. A thin or
procedural rule of law does not entail a particular conception of rights. In contrast, thick or sub-
stantive theories of rights incorporate particular interpretations, conceptions or theories of
rights—such as liberal, communitarian, Asian Values, etc. Some scholars have argued that a
thin rule of law lacks sufficient normative content to adequately protect rights. However, even
a thin rule of law necessarily entails some protection of rights as rule of law entails meaningful
limits on the state.
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I. OVERVIEW OF LEGAL REFORMS: MOVING BEYOND A COURT-CENTRIC APPROACH

It is essential to begin with an overview of legal reforms in China. First, many
bilateral and multilateral assistance programs have focused on “judicial reforms” in
the narrow sense of courts and judges. The reasons for this were basically twofold.
Courts and judges are clearly central to the successful implementation of rule of
law, and without doubt PRC courts and judges are a weak link in the rule of law
chain. Further, given limited resources and virtually unlimited areas in need of re-
form, many donors chose to concentrate on funding a couple of areas where it felt
its support could have the greatest impact. Focusing on the courts allowed donors
to fund a range of projects to address various interrelated problems, thus providing
a more comprehensive and potentially more effective reform package.

While understandable, a court-centered approach has certain disadvantages. PRC
courts have a somewhat more limited role than courts do elsewhere: for instance,
legal interpretation and review of regulations for consistency is done by different en-
tities. Further, as in other systems, other entities such as the prosecutor and police
also play important roles in the implementation of law. An overview of the legal sys-
tem suggests that donors could increase their impact on legal reforms by funding
other entities or other projects not related to the courts, with the procuracy and po-
lice being particularly suitable candidates in terms of need, though questions re-
main as to the possibility of designing effective programs.

Second, courts and all legal institutions function in a particular context. Even if
donors wish to continue to focus on the courts, it is important to understand the
general context in which courts are operating in order to choose projects that are
feasible and likely to lead to significant reforms. Accordingly, I discuss briefly some
general factors affecting legal reforms—the political and constitutional structure,
economic reforms and the unfinished transition to a market-oriented economy, tradi-
tion and culture, the urban-rural divide, and the negative affects of widespread cor-
ruption. I then turn to the particular legal functions and the institutions responsible
for them in China: legal education, lawmaking/legislation, legal interpretation and
implementation of law.

A. General factors

1. Political and constitutional structure

Legal reformers must take into consideration China’s political structure, including
the role of the Party, the unitary structure in which the National People’s Congress
(NPC) is the highest organ of State power such that there is a separation of func-
tions but not separation of powers in the sense of constitutionally equal and inde-
pendent branches, and the particular division of powers among State organs—in-
cluding the procuracy’s role as supervisor of the courts, the dispersion of lawmaking
and interpretation authority to a wide variety of organs and the division of powers
among central and local levels. Some of these features are not unique to China.
Given certain similarities in institutional structures, it makes sense to look first to
European civil law countries for comparative purposes. In contrast, this very dif-
ferent political structure from our own suggests that legal reforms modeled on the
U.S. are likely to require adaptation if they are to be successful.

Although reforms over the last 20 years have resulted in the Party ceding respon-
sibility for daily operations to the usual State actors, the Party unquestionably re-
mains an important institution in China, and is likely to continue to be so for some
time. Nevertheless, there is much that can be accomplished by way of legal reforms
within the current structure (in part because many reforms are in the Party’s inter-
ests and in part because the Party’s options are increasingly constrained by objec-
tive factors such as the needs of economic reform, pressure from globalization and
China’s increasing involvement in the international legal order, most notably the
WTO). On a theoretical level, more attention needs to be paid to what the accept-
able parameters of rule of law within a single party system are: what would be an
acceptable role for the Party consistent with the requirements of rule of law?

Most importantly, however, rather than knee-jerk reactions to any role for the
Party whatsoever, it would be more productive to adopt a pragmatic approach that
focuses on what the actual role of the Party is in practice and the advantages and
disadvantages of various forms of Party involvement in the legal system. When is
Party involvement helpful and when it 1s not? What forms of involvement (by which
Party organs or groups) are acceptable? How can the various roles of Party organs
be modified and improved to increase the positive consequences and diminish the
negative ones? What are the channels for influencing the Party’s role? Are some or-
ganizations better situated to undertake this kind of work than others? For in-
stance, Li Buyun has suggested that Chinese Academy of Social Science’s (CASS)
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semi-official status increases the likelihood that his project on judicial independence
will influence decisionmakers. At present, the channels for influencing decision-
makers in China, particularly Party organs, is opaque at best. Indeed, the role of
Party organizations in the actual operation of the legal system seems to be poorly
understood and little discussed in public. While academics and others may be reluc-
tant to discuss the Party’s role for obvious reasons, to the extent possible, more open
discussion of the pros and cons would be useful. Funding projects involving Party
organs or Party schools would be highly desirable, assuming that the right per-
sonnel were involved. For instance, Fang Shirong, formerly the Dean of
Southcentral University of Law and Political Science, has now taken an influential
position in a Party school, and thus is well-positioned to lead what could potentially
be an extremely informative and influential project.

Recently, Party leaders have expressed an interest in social democratic parties,
sending teams to Western and Eastern European countries to explore how the East-
ern countries made the transition and how such parties operate. This also would
seem to provide an opportunity for legal scholars, in conjunction with political sci-
entists, to rethink the role of the Party, especially in relation to the legal system
and rule of law.

More generally, rather than simply assuming that China must adopt political and
legal institutions like those in the West (whether civil or common law), reformers
should be encouraged to first gain a better understanding of the particular problems
faced by practitioners and what methods those on the ground have developed to
overcome the problems. Such information might be valuable in selecting from the
menu of options available from other countries, adapting the approaches used in
other countries to fit China’s circumstances or even in creating new institutions. Of
course, China’s legal institutions have converged to a considerable extent with those
in other countries. Moreover, China’s problems, while to some degree specific, are
not wholly dissimilar to the problems faced by other states as they modernize. Ac-
cordingly, China need not reinvent the wheel. Nevertheless, there remains consider-
able room for creativity and institutional novelty.

2. Economic reforms

China’s unfinished transition to a market-oriented economy creates problems for
legal reforms and rule of law. Laws change rapidly; there is considerable inconsist-
ency in laws; local governments ignore or bend central laws to attract investors and
promote economic growth, pressure courts to find in favor of local parties or engage
in other forms of local protectionism, etc. It will be years before a reasonably stable
economic equilibrium is reached.

On the other hand, economic reforms also create opportunities for legal reformers.
Legal reformers may be able to harness the power of economic reforms to promote
changes. For instance, the conflict of interest that exists when government agencies
are also market players