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CRIMINAL JUSTICE

Introduction

Criminal justice was an area of significant concern during the
Commission’s 2015 reporting year. Chinese authorities introduced
discrete reforms that could improve the criminal justice system’s
fairness and accuracy.! The Commission did not observe statistics
establishing the impact of reforms from the past reporting year,
such as whether they led to a decrease in death sentences or a
higher rate of convictions being overturned on appeal. A May 2015
report by an international human rights non-governmental organi-
zation (NGO) found that Chinese authorities have failed to fully
enforce certain criminal justice reforms introduced in past years,
especially measures that provide for excluding suspects’ confessions
and written statements obtained through torture.2 Fundamental
structural issues—including the dominance of police 3 in the police-
procuratorate-court “iron triangle”4 and the overriding influence of
the Chinese Communist Party5—remained impediments to cre-
ating a criminal justice system that comports with standards dic-
tated by both Chinese law 6 and international human rights instru-
ments.” Although reform-minded individuals both within and out-
side the government continued to press for reforms furthering the
protection of human rights,8 their ability to bring about meaningful
reform was constrained in a political climate that emphasized per-
petuating one-party rule at the expense of individual freedoms.?

Alternatives to the Criminal Justice System

A narrow view of criminal justice in China that considers only
formal criminal processes fails to capture the full breadth of
extrajudicial measures used by the Chinese government and Com-
munist Party. So-called “administrative” or otherwise non-criminal
measures,10 disciplinary actions by the Party against its own mem-
bers,1! and other actions taken by Chinese authorities that lack
adequate legal support!2 continued to be tools for suppressing be-
havior that the government and Party deem dangerous, socially un-
desirable, or threatening to the existing political structure.l3 For
example, an amendment to the PRC Food Safety Law to take effect
in October 2015 provides that people who add inedible substances
to food can be detained for 15 days without being afforded the pro-
tections in the PRC Criminal Procedure Law.14

While not labeled “criminal” by the Chinese government, these
“administrative,” Party-controlled, and extralegal measures can re-
strict personal liberty as severely, if not more, than some sanctions
allowed by the PRC Criminal Law,'® and lack sufficient judicial
procedures.1® These deprivations of liberty raise concerns under
international law because of the Chinese government’s failure to
observe international norms relating to the right to a fair trial,1”
including as set forth in the International Covenant on Civil and
Political Rights (ICCPR),18 which China signed in 1998 but still
has not ratified.1?
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ADMINISTRATIVE MEASURES

In December 2013, the Chinese government ended the long-
standing practice of reeducation through labor (RTL)—a form of ad-
ministrative detention that could result in up to four years’ depri-
vation of liberty without a trial.20 The Commission’s 2014 Annual
Report cautioned, however, that alternative “administrative” meas-
ures remained after RTL’s abolition.2! Chinese authorities contin-
ued to use various extrajudicial measures during this reporting
year.22 For instance, although the PRC Mental Health Law took ef-
fect in 2013,23 the use of psychiatric facilities to detain people who
do not necessarily have mental health conditions continued to re-
ceive international attention as a form of arbitrary detention.2¢ A
report by a China-based NGO found that, in 2014, the government
used mental health facilities to detain rights advocates.2> Attention
has also focused on China’s use of involuntary detention of drug ad-
dicts in compulsory drug treatment centers,26 with the public
health advocacy NGO Beijing Aizhixing Institute questioning the
conditions of confinement and use of forced labor at drug treatment
centers in a February 2015 submission to the UN Committee
against Torture.2?

A focal point of concern has been “custody and education,” a form
of administrative detention that can deprive people of liberty for up
to two years.28 In response to a request through China’s open gov-
ernment information system, the government reported there were
116 “custody and education” centers as of August 2014.29 Authori-
ties have largely used this form of detention against sex workers,
and sometimes their customers,3? though authorities have also re-
portedly used it against government critics.31 Although UNAIDS
has advised, “Sex workers and clients should have access to high-
quality educational opportunities,”32 a report by the international
NGO Asia Catalyst concluded that “custody and education” detain-
ees “are required to engage in long hours of uncompensated labor,
and have few opportunities for skill training and education.” 33 The
release of actor Huang Haibo in December 2014 after six months’
detention for soliciting a sex worker brought greater attention to
the use of “custody and education,” 34 but the centers remained in
use.35

CHINESE COMMUNIST PARTY DISCIPLINARY PROCESS

The approximately 87 million members of the Chinese Com-
munist Party36 are subject to a complex and opaque disciplinary
process entirely within the Party’s control.37 The Party has special
measures for investigating, detaining, and punishing members
prior to transferring them to the formal criminal justice system.38
Party members can be subject to a Party disciplinary process called
shuanggui (sometimes translated as “double designation”),3° which
requires them to appear for interrogation at a designated time and
place.4® Shuanggui not only contravenes the right to be free from
arbitrary detention guaranteed by the Universal Declaration of
Human Rights and the ICCPR,4! but also violates Chinese law.42
Shuanggui remains governed by internal Party rules43 despite
calls by voices ranging from Chinese legal experts44 to a member
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of the Chinese People’s Political Consultative Conference 4> for the
Party to consider bringing shuanggui into the legal system.

President and Party General Secretary Xi Jinping’s ongoing
anticorruption campaign brought new emphasis on the intersection
of the Party disciplinary process with the formal criminal justice
process.46 By April 2015, the campaign had led to the removal of
100 high-ranking officials in addition to scores of low-ranking
ones.#” Most prominently, the June 2015 conviction of Zhou
Yongkang, a former member of the Standing Committee of the Po-
litical Bureau of the Communist Party Central Committee and
Minister of Public Security, for bribery, abusing power, and dis-
closing state secrets followed months of detention under the Party’s
disciplinary process.#®8 The Tianjin No. 1 Intermediate People’s
Court sentenced Zhou to life in prison.4® The PRC Criminal Proce-
dure Law provides that trials be held in open court sessions by de-
fault.50 In Zhou Yongkang’s case, however, the government chose
to hold the trial entirely behind closed doors, citing the legal excep-
tion for cases involving disclosure of state secrets.51

The lack of transparency regarding Party members’ experiences
when subjected to disciplinary measures complicates efforts to
evaluate the extent to which the Party’s procedures comply with
international human rights norms.52 The limited reports available
indicate that, at a minimum, there are violations with respect to
the arbitrary nature of the detention as well as the conditions of
detention.53

OTHER EXTRALEGAL MEASURES

During the past reporting year, the Party and government con-
tinued to take actions without legal basis in order to silence voices
perceived as threatening to the Party’s control.5¢ These extralegal
measures were expedient tools for suppressing dissent and, because
the Party and government do not formally recognize them, have
been especially difficult to monitor and evaluate.5> Measures range
from home confinement (sometimes called “soft detention” for the
Chinese term ruangjin)5¢ to holding people at secret detention sites
known as “black jails.”57 Prominent human rights lawyer Gao
Zhisheng,58 for example, was released from prison in August 2014
following completion of a three-year sentence for “inciting subver-
sion of state power.”52 After his release, however, he remained
under 24-hour surveillance at his home with limited telephone ac-
cess.60

Criminal Law

During the Commission’s 2015 reporting year, important develop-
ments took place in the formal criminal justice system with respect
to both the substantive laws that could be used to support a convic-
tion as well as the procedures that people undergo once identified
as criminal suspects.

This past year the Chinese government adjusted the types of con-
duct subject to criminal sanctions and the severity of possible pun-
ishments. The National People’s Congress Standing Committee
passed the Ninth Amendment to the PRC Criminal Law in August
2015 with 51 revisions that will take effect in November 2015.61
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The Ninth Amendment included positive changes such as reducing
the number of capital crimes®2 and increasing protections for vul-
nerable populations by criminalizing the buying of women and chil-
dren.53 [For more information, see Section II—Human Trafficking.]
Under the previous iteration of the law, Article 291 criminalized
gathering a crowd to disturb order in a public place.6* The new ad-
dition to Article 291 punishes the fabrication and dissemination of
certain types of false information—including regarding “dangerous
situations,” “epidemics,” and “disasters”—on the Internet and other
media with up to seven years’ imprisonment.6> The amendment did
not include definitions of key terms like “dangerous situations,”
“epidemics,” and “disasters.”%¢ An amendment to Article 308 pro-
vides up to three years’ imprisonment for the transmission of cer-
tain information regarding court cases that are not to be tried in
public.67 The amendments to Articles 291 and 308 thus create new
criminal liability for transmitting various types of information, in
addition to existing PRC Criminal Law provisions criminalizing the
disclosure of state secrets.8 The April 2015 sentencing of veteran
journalist Gao Yu to seven years’ imprisonment for allegedly leak-
ing state secrets®® was criticized by foreign governments?® and
international non-governmental organizations (NGOs)7! as an
abuse of criminal laws to silence peaceful criticism of the govern-
ment. [For more information on Gao’s case, see Section II—Free-
dom of Expression.]

LAWS CRIMINALIZING TERRORISM AND EXTREMISM

The Chinese government’s June 2015 report on “Progress in Chi-
na’s Human Rights in 2014” highlighted efforts to combat ter-
rorism, reporting “[TThe judicial organs severely punished crimes
such as the terrorist attacks at Tiananmen on October 28, 2013
and at Kunming railway station on March 1, 2014 to ensure the
safety of life and property of the people.” 72 During the 2015 report-
ing year, the government considered adopting a counterterrorism
law 73 and passed revisions to the PRC Criminal Law regarding the
punishments for “terrorism” and “extremism.” 74 The Supreme Peo-
ple’s Court’s (SPC) 2014 work report noted a 14.8-percent increase
over the previous year in cases handled by Chinese courts involving
terrorist attacks and “separatism.”?5 The draft PRC Counterter-
rorism Law has garnered attention for its potential to criminalize
activities that are freedoms protected under international human
rights norms.”¢ One international human rights NGO warned that
“in its present form [the PRC Counterterrorism Law (Draft)] is lit-
tle more than a license to commit human rights abuses.” 77

“POCKET CRIMES”

This past year, Chinese authorities expanded the use of “pocket
crimes” (koudai zui)8—such as “gathering a crowd to disturb so-
cial order” 7—so named because Chinese authorities incorporate a
wide variety of conduct within their definitions.8% In May 2015, au-
thorities indicted Pu Zhiqiang, a public interest lawyer, with “incit-
ing ethnic hatred”8! and “picking quarrels and provoking trou-
ble” 82 related to comments on his microblog.83 The PRC Criminal
Law provision for “picking quarrels and provoking trouble” lists
four relatively specific acts,8¢ and the SPC and Supreme People’s
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Procuratorate have issued a joint judicial interpretation of the
crime.85 One expert on Chinese law commented that the crime “as
applied to Pu’s case has to be stretched beyond all recognition in
order to apply.” 86 Authorities initially detained Pu in May 2014.87

Authorities have used the offense of “inciting subversion of state
power” 88 to imprison human rights advocates such as lawyer Gao
Zhisheng in 2006,8° Nobel Peace Prize laureate Liu Xiaobo in
2009,%0 and, in May 2015, democracy advocate Liu Jiacai.®! Simi-
larly, authorities have charged people whom the government and
Party see as threats with engaging in “illegal business activity.” 92
Authorities arrested Guo Yushan,3 founder of the think tank and
NGO Transition Institute, in January 2015.9¢ The Beijing Munic-
ipal Public Security Bureau accused Guo of “illegal business activ-
ity” for publishing the Transition Institute’s various research re-
ports on tax reforms, education equality, legal reforms, and social
and economic issues.? Authorities released Guo and He Zhengjun,
a Transition Institute manager arrested on the same charge, on
“guarantee pending further investigation” (“bail”) the week prior to
President Xi Jinping’s state visit to the United States in September
2015.96 In December 2014, a district court in Beijing sentenced
Shen Yongping,®? the creator of a documentary about the history
of constitutional governance in China, to one year’s imprisonment
on the basis that disseminating copies of the film constituted “ille-
gal business activity.” 98

Criminal Procedure

Chinese authorities’ implementation of key provisions in the
2012 PRC Criminal Procedure Law (CPL)?%% remained incon-
sistent 190 during the Commission’s 2015 reporting year. Even
when Chinese authorities followed the CPL, they continued to tar-
get government critics in an effort to suppress rights advocacy.10!
In March 2015, authorities detained five women’s rights advo-
cates 192 on suspicion of “picking quarrels and provoking trou-
ble” 103—l]ater changed to “gathering a crowd to disturb order in a
public place” 194—for planning to distribute materials calling atten-
tion to sexual harassment.195 Authorities released the five women
over a month later on bail (also translated as “guarantee pending
further investigation”),196 meaning that they remained criminal
suspects who were limited in their freedom of movement and com-
munications for an investigation period of up to 12 months.107
After their release, one of the women reported that authorities
summoned her back for eight hours of interrogation and verbal
abuse.198 As the government reportedly continued surveillance of
the women,199 another Chinese women’s rights advocate wrote,
“The police punished my friends to intimidate other social and po-
litical activists.” 110

ACCESS TO COUNSEL AND TREATMENT OF LAWYERS

Following the 2012 CPL’s clarification of procedures for lawyer-
client contact,!1! the Supreme People’s Procuratorate (SPP) intro-
duced new regulations in December 2014 aimed at improving the
ability of lawyers to perform their professional duties by, for exam-
ple, emphasizing the right to lawyer-client meetings in criminal
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cases.112 In March 2015, the head of the SPP reportedly stated that
all levels of procuratorates should safeguard the rights of lawyers
who represent defendants in major bribery cases 113—a noteworthy
development because lawyer-client contact had been especially con-
strained in cases involving serious bribery, endangering state secu-
rity, and terrorism.!14 In general, however, lawyers continued to
face substantial impediments when trying to play a meaningful
role in criminal cases.115 As explained by a Chinese legal scholar,
“ITlhe Chinese government was not prepared to adopt broad legal
protections for defendants, including the right to remain silent and
allowing lawyers to be present during interrogations.” 116 The Com-
mission did not observe any change in the long-standing problem
that most criminal suspects are not assisted by counsel.117

Criminal detentions and prosecutions of lawyers, particularly
rights defense lawyers who took on cases deemed sensitive by the
government, continued during the reporting year.118 Article 306 of
the PRC Criminal Law creates a strong disincentive for lawyers to
collect evidence on their clients’ behalf because the government has
used the provision to allege that lawyers who take on sensitive
cases have fabricated evidence or induced witnesses to change their
testimony.119 A revision to the PRC Criminal Law amended Article
309 to stipulate that “insulting, defaming, or threatening a judicial
officer” and “engaging in other acts that seriously disrupt the order
of the court” may be punishable by up to three years’ imprison-
ment.120 Over 500 lawyers signed an open letter in November 2014
expressing concerns that this provision could criminalize lawyers’
speech during trials if they challenge the court.12?

Lawyers also faced reprisals short of formal criminal prosecution.
In December 2014, authorities detained defense lawyer Zhang Keke
after he invoked China’s Constitution in court while representing
a Falun Gong practitioner.122 Approximately 260 Chinese lawyers
signed an open letter protesting Zhang’s treatment.123 In April
2015, court personnel removed defense lawyer Chen Jian’gang from
the courtroom and detained him after he objected to the court’s de-
cision to shackle his client in contravention of Chinese law.124

Concerns for lawyers’ safety go beyond official government ac-
tion. In April 2015, unidentified assailants attacked four defense
lawyers outside a court after they had publicly accused police of
having coerced their clients into confessing.’2> Hundreds of lawyers
responded by calling for an investigation into the beatings.126 [For
information on a crackdown against rights lawyers launched in
July 2015, see Section II[—Access to Justice—Harassment and
Abuse of Human Rights and Public Interest Lawyers.]

SOURCES OF EVIDENCE: TORTURE AND WRONGFUL CONVICTIONS

Numerous reports have surfaced over the past decade of innocent
people convicted in China based on faulty evidence.l2? The Chinese
government for years has acknowledged the problem of wrongful
convictions, including the use of torture to extract confessions.128
In a major policy document issued in October 2014, the Chinese
Communist Party emphasized strengthening procedures for gath-
ering and using evidence in criminal cases.129 In March 2015, the
head of the Supreme People’s Court (SPC) apologized for past
wrongful convictions and called on courts to improve practices.130
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Also in March 2015, the Supreme People’s Procuratorate (SPP)
issued “Five Major Cases in Correcting Wrongful Convictions.” 131
In April 2015, the SPP announced that it was launching a special
campaign to rectify “miscarriages of justice.” 132 According to a De-
cember 2014 media report, the SPC was reportedly drafting more
detailed guidance in conjunction with other government bodies re-
garding the procedures for excluding evidence, but this document
had not been released publicly as of September 2015.133

Sources continued to report on high-profile wrongful convictions
this past year.13¢ In December 2014, the Inner Mongolia Autono-
mous Region High People’s Court posthumously overturned an
April 1996 guilty verdict for rape and murder that resulted in the
swift execution of Huugjilt, an 18-year-old ethnic Mongol.135 The
case’s handling came under intense scrutiny when, in December
2014, the commanding officer faced criminal charges for using force
to extract confessions in other cases36—a rare example of police
being held accountable for their interrogation practices.137 Huugjilt
reportedly confessed to the murder after 48 hours of interrogation
but subsequently proclaimed his innocence.l38 Other examples
from the 2015 reporting year included the Fujian Province High
People’s Court’s decision in August 2014 to overturn Nian Bin’s
conviction for murder after eight years in prison following a coerced
confession,139 and the Shandong Province High People’s Court’s re-
view of the infamous 1995 execution of Nie Shubin for a murder
he did not commit.140

In early 2015, the Party called for an end to quotas for “arrests,
indictments, guilty verdicts and case conclusions.” 141 Depending on
the implementation of such a plan,142 this change could positively
influence the incentive structure for police, as well as for prosecu-
tors and judges, by reducing pressure to extract confessions.143 Chi-
nese authorities took steps to require that police film all interroga-
tions 144 and to increase accountability of individual police officers
for their conduct.!45 In addition, discussions continued regarding
possible adoption of a new PRC Detention Center Law,146 covering
interrogation conditions at centers controlled by the Public Security
Bureau.14?” One Chinese law professor pointed out, however, that
rules for excluding illegally obtained evidence and other discrete
legal reforms are insufficient,'4® and improvements to the over-
arching structure of the criminal process are necessary.14?

Chinese authorities have stated their intention to place greater
emphasis on trials,159 including increasing citizen participation in
the trial process.151 For those cases proceeding from police inves-
tigation to formal charges and a trial, however, defendants regu-
larly faced substantial challenges when countering the govern-
ment’s case. China had a nearly 100-percent conviction rate as of
2013 152 and has long had a practice of leniency for those who con-
fess and severity for those who do not.153 Witnesses rarely appear
in court for questioning,'54 and the Commission observed few re-
ports of successful use of the rules on excluding illegally obtained
evidence contained in the 2012 Criminal Procedure Law.1%5 In a
May 2015 report, Human Rights Watch (HRW) reviewed 158,000
criminal court verdicts published on the Supreme People’s Court
(SPC) website and found 432 in which the suspects alleged tor-
ture.156 HRW reported that, “The defendants were convicted in all
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432 cases, and judges excluded confessions in only 23 cases (6 per-
cent of the verdicts) due to concerns over police torture. And even
in those 23 cases, the defendants were convicted.” 157

The conditions under which suspects confess will be subject to
detailed international scrutiny on November 17 and 18, 2015, when
the UN Committee against Torture (Committee) reviews China’s
compliance with the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.158 A number of
NGOs have submitted to the Committee issues of concern ranging
from an insufficient legal definition of torture under Chinese law
to the use of extralegal detention facilities such as “black jails.” 159

CLEMENCY AND PAROLE

The Chinese government took steps during the 2015 reporting
year to address the use of clemency and parole in criminal cases.
Following issuance in 2014 of various new rules on commutations
and parole by the SPC,160 Supreme People’s Procuratorate
(SPP),161 and the Ministry of Justice,162 the SPP announced in
March 2015 that 252 officials were punished in 2014 for “illegally
granting parole or shortening prison terms.” 163 In February 2015,
the SPC provided additional guidance in the form of eight typical
cases involving commutations, parole, and temporarily serving sen-
tences outside prison.’64¢ In April 2015, the Ministry of Justice
issued an “Opinion on Further Deepening Prison Affairs Openness”
that included provisions on information that should be provided to
the public as well as to the families of prisoners.165 The Ministry
of Justice also warned about abuses of the medical parole sys-
tem.166 This past year, there were allegations that some wealthy
prisoners bought patents to take advantage of an early release ar-
rangement for prisoners who developed new technologies.167

The PRC Criminal Law further allows early release on the basis
of good behavior.168 American geologist Xue Feng was released on
this basis in April 2015, 10 months before the end of his 8-year
sentence.16® The Beijing No. 1 Intermediate People’s Court con-
victed Xue in July 2010 of “illegally procuring state secrets” fol-
lowing a trial reportedly marred by numerous procedural
abuses.170

Death Penalty

In its 2014 annual report on the death penalty, the international
NGO Amnesty International once again was unable to publish an
exact figure for executions in China because of the information’s
classification and inaccessibility as a state secret.l”? Amnesty
International noted, however, “[Alvailable information indicates
that thousands of people are executed and sentenced to death in
China each year.”172 There were signs that the overall trend of
curbing use of the death penalty had not reversed course.l”3 The
U.S.-based human rights organization Dui Hua Foundation esti-
mated that executions would stay steady at about 2,400 in 2013
and 2014 because “[alnnual declines in executions recorded in re-
cent years are likely to be offset in 2014 by the use of capital pun-
ishment in anti-terrorism campaigns in the Xinjiang Uyghur Au-
tonomous Region and the anticorruption campaign nationwide.” 174
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Public support in China for retaining the death penalty remained
strong, including in corruption cases.1”> Nonetheless, in line with
the goal announced at the Third Plenum of the 18th Party Con-
gress Central Committee in November 2013 176 of “gradually reduc-
ing the number of crimes punishable by the death penalty,” 177 the
Chinese government reduced the number of capital crimes from 55
to 46.178 The crimes for which the death penalty is most commonly
applied were not among those on the list.179

The Chinese government continued to reevaluate the procedures
used to determine and carry out death sentences,'80 procedures
that were overhauled in 2006 when the SPC took back final review
power of capital cases.181 In January 2015, the SPC issued new
measures that detailed how judges should take defense lawyers’
opinions into account during the review of death sentences.182
Courts also continued to face scrutiny from the general public re-
garding whether death sentences were warranted in individual
cases.183 An example of public pressure followed the April 2015 de-
cision by a court in Anyue county, Ziyang municipality, Sichuan
province, to suspend the death sentence of Li Yan, a woman who
murdered her abusive husband.18¢ [For more information on Li
Yan’s case, see Section II—Status of Women.] Another point of con-
cern was the conditions under which detainees on death row are
held,185 with reports that one prisoner was handcuffed and shack-
led for eight years.186

According to state-run media, the Chinese government an-
nounced the end of harvesting organs from executed prisoners
starting in January 2015,187 but further reported that death row
prisoners remained “among the qualified candidates for dona-
tions.” 188 International medical professionals and human rights
advocates expressed concerns regarding the voluntary nature of
such donations.8? One international human rights NGO cautioned
that weaning China off harvesting organs from executed prisoners
was a “marathon, not a sprint.” 190
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