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KEY FINDINGS

ACCESS TO JUSTICE

e To the extent that citizens rely on courts to protect their
rights against state encroachment, political pressure on the
court system undermines their ability to access justice. The
Chinese Communist Party goes beyond mere influence and ex-
pressly requires absolute loyalty and obedience from the
courts.

e Five years after the nationwide, coordinated crackdown on
human rights lawyers and advocates, authorities continued to
persecute them by such means as imprisonment, detention,
and revocation of law licenses.

e The Supreme People’s Court required judges and candidates
for judicial positions to undergo training that emphasizes polit-
ical ideology and loyalty. Requiring that Party General Sec-
retary Xi Jinping’s ideology “penetrate every lesson,” the train-
ing goes beyond legal skills, to include areas such as public
opinion manipulation and strategies to mobilize the masses.

e Central authorities’ proposal to further expand legal aid
services will not necessarily increase citizens’ ability to access
justice. For example, citizens from Wuhan municipality, Hubei
province, faced harassment, and the court rejected their filings
alleging the government mishandled the COVID-19 outbreak.
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Recommendations

Members of the U.S. Congress and Administration officials are
encouraged to:

O Highlight and discuss with Chinese officials the report in
which the UN Working Group on Arbitrary Detention found
human rights lawyers Li Yuhan and Yu Wensheng to have
been arbitrarily detained. Call attention to the arbitrary deten-
tion of other rights lawyers such as Chang Weiping, Chen
Wuquan, Ding Jiaxi, Xia Lin, Chen Jiahong, Qin
Yongpei, Zhang Zhan, and Hao Jinsong. Urge the Chinese
government to unconditionally exonerate the above-named law-
yers and other similarly situated lawyers.

O Highlight and discuss with Chinese officials cases of human
rights lawyers such as Xu Zhiyong, Yang Bin, Peng
Yonghe, Wang Yu, and Xie Yang, whose law licenses were
revoked or whose ability to practice law was otherwise re-
stricted because of their legal representation and advocacy in
cases that Chinese authorities deem politically sensitive.

O Continue to designate and impose sanctions under the Glob-
al Magnitsky Human Rights Accountability Act (22 U.S.C.
2656 note) on Chinese officials responsible for arbitrarily de-
taining or otherwise persecuting petitioners, human rights law-
yers, and advocates.

O Urge the Chinese government to protect the fundamental
civil and professional rights of China’s lawyers, investigate all
allegations of abuse against them, and ensure that those re-
sponsible for such abuse are brought to justice. Urge the Chi-
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nese government to end all forms of harassment or persecution
of family members of human rights lawyers and advocates, in-
cluding surveillance and restrictions on their freedom of move-
ment.



ACCESS TO JUSTICE

Introduction

The International Covenant on Civil and Political Rights
(ICCPR), which China signed and expressed its intention to ratify,!
provides that all persons are equal before the courts; it also obli-
gates a State Party to ensure that people have enforceable legal
remedies for any violation of the rights and freedoms recognized in
the convention, even if the violation has been committed by an offi-
cial.2 While China’s Constitution recognizes certain universal
human rights,3 citizens do not have any legal channel through
which to assert or protect them.* Moreover, the Chinese govern-
ment and Party’s political control over the judiciary and the legal
profession, and their ongoing persecution of human rights lawyers,
which the Commission observed during the 2021 reporting year,
are inconsistent with the relevant ICCPR provisions.

Political Control Over the Judiciary

China’s judiciary remained part of a network of institutions de-
signed to maintain the social and political order for perpetuating
the Chinese Communist Party’s political primacy.® Reinforcing this
structure, the Party strengthened centralized control in part by re-
quiring judges to undergo ideological training and by minimizing
local officials’ influence on the judiciary.

NEW REQUIREMENT FOR IDEOLOGICAL TRAINING

The Supreme People’s Court (SPC) required judges and can-
didates for judicial positions to undergo training that emphasizes
political ideology and loyalty to Party leadership. In August 2020,
the SPC issued the Regulations on the Education and Training of
Judges, which focuses on three areas: political ability, professional
ethics, and judicial ability.® Party General Secretary Xi Jinping’s
ideology and “socialism with Chinese characteristics” are listed as
required fields of study for the first two areas.” In addition, the
training for judicial character goes beyond legal skills to cover top-
ics such as risk management, tactics for steering public opinion,
and mass line strategy (a Maoist method for organizing and mobi-
lizing the people).8 Candidates for judicial positions must undergo
one year of training, and incumbent judges must undergo con-
tinuing education.? To this end, in April 2021 the SPC issued the
Implementing Measures for Training Judges for Promotion to the
Senior Ranks, emphasizing that Xi Jinping’s ideology must “be
the first training lesson, be the guiding principle for every lesson,
and penetrate every lesson.” 10

PREVENTING CASE INTERFERENCE WHILE MAINTAINING
PARTY LEADERSHIP

The Party reasserted its centralized control by attempting to ef-
fectively minimize local officials’ influence over the judiciary. In
January 2021, the Supreme People’s Court Party Branch issued an
opinion reiterating rules previously laid out in three documents,
with the stated purpose of correcting ineffective implementation.11
While the full text of the opinion was not available at the time of
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this writing, a summary of the opinion published on the SPC
website states that court personnel are required to record and re-
port case interference to the Party committee and the Party polit-
ical-legal committee at the same administrative level, and to the
court above.l2 The opinion is applicable to personnel both inside
and outside the court system, encompassing conduct such as re-
questing to alter case handling and receiving gifts or commissions
from a lawyer.13 In reference to one set of rules covered by the
opinion, a Chinese judge said that the effectiveness of implementa-
tion would depend in part on whether the court is administratively
and financially independent from the body exerting influence;14
said independence, however, would call for an institutional restruc-
turing not reflected in the opinion’s summary.15

In another example illustrating political control, the SPC Party
Branch issued a report in November 2020 detailing the progress of
implementing suggestions given by the No. 4 Central Inspection
Tour Team, which is tasked with ensuring court officials’ compli-
ance with political directives.1® The report emphasized that the
court must use examinations and inspections to screen court offi-
cials for political character and must unwaveringly uphold the Par-
ty’s absolute leadership over the judiciary,!” a theme repeatedly
echoed by SPC President Zhou Qiang.18

Persecution of Human Rights Lawyers and Advocates

July 2020 marked the fifth anniversary of the July 2015 nation-
wide crackdown on human rights lawyers and rights defenders
(also known as the “709 Crackdown”).19 An expert in Chinese law
observed that although the crackdown had not intensified since
then, it “has now [become] a permanent, ongoing process,” probably
because the original crackdown had not completely wiped out its
targets.20 This past year, Chinese authorities continued this proc-
ess by arbitrarily detaining the following human rights lawyers
and advocates or by undermining their ability to render legal help:

e Zhou Shifeng, Hu Shigen, and Wu Gan, whom authorities
detained during the 709 Crackdown, continued to serve their
sentences ranging from seven to eight years on state security
charges.21

e As authorities continued to hold Li Yuhan in prolonged pre-
trial detention despite significant health issues, Yu Wensheng
was sentenced to four years in prison following a closed trial.22
Both Li and Yu had worked on rights defense cases and rep-
resented individuals detained in the July 2015 crackdown.23

e Other legal professionals whom authorities arbitrarily de-
tained for their rights advocacy include Chang Weiping,
Chen Wuquan, Ding Jiaxi, Xia Lin, Chen Jiahong, Qin
Yongpei, Zhang Zhan, and Hao Jinsong.24

e In addition, authorities used license revocation as a means
to suppress rights defense work performed by lawyers, includ-
ing Yang Bin, Peng Yonghe, Wang Yu, and Xie Yang.25
Liu Xiaoyuan, a lawyer affected by this practice, explained
that despite applicable legal provisions, local justice bureau of-
ficials would set up roadblocks to make it practically impos-
sible for rights lawyers to reinstate their law licenses after rev-
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ocation.26 Liu additionally observed an upward trend in the
number of rights lawyers whose licenses were revoked.27

Citizen Petitioning

The petitioning system (xinfang), also known as the “letters and
visits system,” is a popular mechanism outside of the formal legal
system for citizens to present their grievances to authorities, either
in writing or in person.28 The petitioning system is accessible in
terms of the low financial cost to use it,29 but it can be inefficient
due to staff shortages and the large number of petitions.30 Addi-
tionally, a structural conflict of interest exists wherein local gov-
ernments have police power over petitioners who bring claims
against them and have used such power to prevent petitioners from
asserting their rights.31

This past year, the Commission continued to observe examples of
petitioners being subjected to different kinds of control and mis-
treatment by local authorities, such as criminal prosecution and
commitment to psychiatric hospitals.32 “Stability maintenance” ef-
forts intensified during commemorative events such as National
Day on October 1, 2020, and during meetings of the National Peo-
ple’s Congress and the Chinese People’s Political Consultative
Conference held in March 2021, when authorities systematically
detained petitioners in Beijing municipality for airing their griev-
ances or prevented them from traveling there to do s0.33

Citizens’ Access to the Court System

As Chinese citizens attempted to use the court system to resolve
disputes, including those involving contemporary social issues,34
many were denied access to court. For example, families in Wuhan
municipality, Hubei province, filed at least five lawsuits with the
Wuhan Municipal Intermediate People’s Court against the provin-
cial government on grounds that their relatives had died as a
result of the authorities’ concealing and mishandling of the COVID-
19 outbreak.3® The court rejected the lawsuits, informing the fami-
lies via telephone.36 Agence France-Presse reported that “dozens of
others face pressure from authorities not to file, and lawyers are
being warned against helping them . . ..”37

Legal Aid

Central authorities proposed legislation to further expand the
legal aid system, but its actual benefits would depend on whether
authorities observe the law. In January 2021, the National People’s
Congress (NPC) Standing Committee deliberated on the draft PRC
Legal Aid Law.3®8 An NPC official explained that legislation was
necessary since the existing Legal Aid Regulations issued in 2003
by the State Council could no longer adequately address the de-
mand for legal aid given the increased scope and diversity of dis-
putes that people face.39 For civil matters, the draft legislation
expands legal aid to cover claims such as food safety or medical in-
cidents, spousal support, child support, workers’ compensation, and
wage arrears.?0 For criminal matters, the draft law proposes to
provide individuals with legal aid when seeking judicial review of
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a death sentence, thereby clarifying a legal uncertainty in the ex-
isting legal regime.41

Expanded legal aid programs, however, may present funding dif-
ficulties for local governments.42 Legal aid lawyers are paid by the
government in the form of subsidies, which are lower than regular
lawyer fees on average, according to a legal aid office director in
Jiangsu province.#3 An NPC Standing Committee delegate said
that other forms of compensation should be provided in addition to
subsidies, and another NPC official opted to defer to the State
Council to address the specific funding needs of local governments
after the law’s passage.4* A Chinese legal scholar acknowledged the
law’s potential benefits to people at the grassroots level, but he
cautioned that expanded legal aid services would have limited im-
pact unless the Chinese Communist Party and government them-
selves observe the law.45

Promulgation and Implications of the New Civil Code

The promulgation of the new PRC Civil Code was a positive legal
development, but an independent judiciary is required to impar-
tially and freely apply the law to promote justice. After its passage
in May 2020 by the National People’s Congress, the PRC Civil
Code went into effect on January 1, 2021.46 As described by a
state-funded news outlet, the PRC Civil Code is “a collection of
laws related to civil affairs, including property, marriage, family,
personal rights, and inheritance,” and is “aimed at better pro-
tecting individuals’ personal information and property, making it
easier to sue for divorce or sexual harassment, and delineating a
clearer boundary between markets and the government.”4? The
SPC, fulfilling a political directive of Xi Jinping, published a series
of documents covering procedural and substantive issues with the
goal of facilitating the transition to the new legal regime and har-
monizing existing judicial interpretations affected by the Civil
Code.*8 Official media touted the Civil Code as a milestone in Chi-
na’s rule-of-law development, while some legal experts opined that
the law’s impact would depend on enforcement and on courts’ “ca-
pacity to test the power of the code in practice.” 42

Some other observers expressed concerns that state interests
would trump contractual and other private rights under the Civil
Code.?° As an example, several entertainers terminated contracts
with their sponsor companies after the companies boycotted prod-
ucts containing cotton produced in the Xinjiang Uyghur Autono-
mous Region.51 Under the PRC Civil Code, “parties to a civil legal
relationship must not exercise their civil rights abusively so as to
harm state interests, social and public interests, or the legal rights
and interests of other people.”52 These observers conjectured that
the sponsor companies likely would not prevail in an action against
the entertainers for breach of contract, since courts would broadly
interpret the term “state interests” to align their decisions with the
political stance of the government, which condemned the boycotting
companies.53



Judicial Transparency

Online judicial disclosure platforms continued to operate this
past year, although some documents were concealed either by law
or by the actions of officials, thereby undermining the goals of the
platforms. In 2013, the SPC began to publicize judicial information
relating to court proceedings, judgments, and enforcement through
three online platforms, with the stated goal of improving judicial
transparency and encouraging public oversight.5¢ This past year,
one of the three platforms, China Judgements Online continued to
release a large number of court documents; beginning in September
2020, however, it required registration using a mobile phone num-
ber.55 The U.S.-based Dui Hua Foundation noticed an improvement
in the system’s performance when using the database, surmising
that the new requirement had reduced the volume of bot crawler
activities.56 But the requirement also prompted concerns about gov-
ernment surveillance, causing a chilling effect on users who, for ex-
ample, are preparing for lawsuits against the government or are
researching human rights abuses in China.5” The Dui Hua Founda-
tion also noted that cases involving state security are exempt from
disclosure, and that some cases are withdrawn from publication
without any stated reason, undermining the usefulness of the data-
base.58

In one example, in March 2021, the judgment in a case involving
misconduct by public security officials disappeared from China
Judgements Online after a lawyer had reposted it on social
media.5? Local government officials reportedly contacted the lawyer
within minutes after the posting and demanded that he delete it
from his account.6® The judgment had been published on the offi-
cial database but was later taken down; according to an article cov-
ering the incident, however, the case did not fall under any of the
legal exceptions to the general rule requiring disclosure.6! The arti-
cle also highlighted another corruption case originating from the
same locality where the judgment was taken down from China
Judgements Online after it had been published.52

Renewed Emphasis on Mediation

In a report published in February 2021, the Supreme People’s
Court emphasized the development of a mediation system in China,
noting such a system’s roots in the Maoist principle that requires
“all local governments to mobilize and rely on the masses to resolve
disputes on the spot so that no conflicts are passed on to the higher
authorities.” 63 According to a Supreme People’s Court official, as of
the end of 2020, over 13.6 million cases had been settled through
online mediation within the 3-year period after the platform began
to operate.®4 The platform is slated to further expand to villages
and communities and is part of the social governance goal of reduc-
ing and eventually eliminating litigation.6> This policy is similar to
the “political rectification of the Chinese judiciary” that, as one
Chinese law expert observed, began in 2003 when Chinese authori-
ties revived earlier mediation practices that maintain social sta-
bility by “addressing cases that attract significant social attention
or that generate petitions by disgruntled parties.” 66
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