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CRIMINAL JUSTICE

Abuse of Criminal Law To Suppress Dissent

Developments in criminal justice during the Commission’s 2014
reporting year were driven by the Chinese Communist Party and
government’s paramount concerns: “maintaining social stability”
(weiwen) and ensuring the continuance of one-party rule.! The
Commission observed the politically motivated use of criminal law
and police power to suppress dissent and perceived challenges to
Party rule.2 Authorities detained, questioned, disappeared, and
threatened rights advocates, human rights lawyers, and journal-
ists.3 The crackdown intensified around the 25th anniversary of the
June 1989 Tiananmen protests and their violent suppression; as of
July 24, 2014, the non-governmental organization Chinese Human
Rights Defenders (CHRD) had documented 152 individuals who
had been affected, including 44 criminal detentions, 15 short-term
administrative detentions, and 20 confirmed arrests.*

As part of the Party and government’s ongoing crackdown on
rights advocates, dissidents, and human rights lawyers, authorities
have used vague crimes of an ostensibly non-political nature (also
known as “pocket crimes” or koudaizui),> such as “picking quarrels
and provoking trouble” and “gathering a crowd to disturb order in
a public place,” to silence its critics.6 Experts have used the term
“pocket crime” to refer to crimes so vague that—as the U.S.-based
Dui Hua Foundation notes—“anything can be stuffed into” them.”
According to CHRD, avoiding the use of “overtly political charges”
to suppress dissent is the government’s attempt to downplay “the
political motivations behind the crackdown.” 8 In January 2014, au-
thorities convicted Xu Zhiyong, a promoter of the New Citizens’
Movement (NCM), of “gathering a crowd to disturb order in a pub-
lic place.”? Xu told an associate that the police told him that if he
renounced the NCM he would be spared prison.1® Xu refused, and
was subsequently sentenced to four years’ imprisonment.!! In mid-
April, authorities convicted four other NCM-affiliated asset trans-
parency advocates of disturbing public order charges and sentenced
them to prison terms of between two years and three years and six
months.12 In the run-up to the 25th anniversary of the violent sup-
pression of the 1989 Tiananmen protests, public security officials
charged numerous human rights advocates and lawyers, including
prominent public interest lawyer Pu Zhigiang, with “pocket
crimes.” 13

Arbitrary Detention

According to the UN Working Group on Arbitrary Detention
(WGAD),14 the deprivation of personal liberty is “arbitrary” if it
meets one of the following criteria: (1) There is clearly no basis in
law for such deprivation; (2) an individual is deprived of his or her
liberty for having exercised rights under the Universal Declaration
of Human Rights (UDHR) and the International Covenant on Civil
and Political Rights (ICCPR); or (3) there is grave noncompliance
with fair trial standards set forth in the UDHR and other inter-
national human rights instruments.15
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Despite the Chinese government’s claim in connection with its
October 2013 UN Human Rights Council Universal Periodic Re-
view (UPR) that “[t]here are no arbitrary or extrajudicial deten-
tions in China,” 16 during the past year many human rights advo-
cates were arbitrarily detained in detention centers or prisons
under WGAD’s second and/or third criteria (e.g., Xu Zhiyong, Pu
Zhigiang, Uyghur scholar Ilham Tohti, and Pastor Zhang
Shaojie).17 Authorities also arbitrarily detained Chinese citizens
using other venues and methods, which include, among others, un-
lawful detention sites known as “black jails” (hei jianyu),
shuanggui (a form of Communist Party discipline), enforced dis-
appearance, “soft detention” (ruanjin), and various forms of admin-
istrative detention such as “custody and education” (for sex work-
ers and their clients) and compulsory drug detoxification centers.18
Many forms of arbitrary detention violate China’s own laws.19

BLACK JAILS

The UN Committee against Torture observed in December 2008
that detention of individuals in secret detention facilities “con-
stitutes per se disappearance.”20 “Black jails” are secret detention
facilities that operate completely outside of China’s official judicial
and administrative detention systems.21 Although the Chinese gov-
ernment stated during its October 2013 UPR that China “would
never allow . . . establishment of any forms of ‘black jails,’”22 sev-
eral reports suggest that the use of such facilities has become even
more prevalent in the aftermath of the abolition of reeducation
through labor.23 The term “black jails” is often used to refer to dif-
ferent types of extralegal detention in China, including “legal edu-
cation centers” (also known as “brainwashing classes”),2¢ “legal
education classes,” “reprimand centers,” and in at least one in-
stance, unlawful home confinement.25

ABOLITION OF REEDUCATION THROUGH LABOR AND ITS
CONSEQUENCES

A significant development during the Commission’s 2014 report-
ing year was the long-awaited abolition of reeducation through
labor (RTL), a form of administrative detention whereby individ-
uals could be detained for up to four years without trial.2¢é In No-
vember 2013, the Chinese Communist Party announced in the Cen-
tral Committee Third Plenum Decision on Certain Major Issues Re-
garding Comprehensively Deepening Reforms (Third Plenum Deci-
sion) that it would abolish RTL,27 and on December 28, 2013, the
National People’s Congress Standing Committee issued a decision
officially revoking the RTL regulations.28 While RTL’s abolition
was welcomed by many, including domestic and international
human rights groups,2? at the same time, concerns were raised
about what might replace reeducation through labor.39 Reports
have emerged that since the gradual phasing out of RTL, which
began in early 2013,31 Chinese authorities have increasingly relied
on other forms of arbitrary detention to “manage” the “targeted
population,” (zhongdian renkou) which include groups such as peti-
tioners and Falun Gong practitioners.32 In November 2013, the
mainland-based Chinese Human Rights Lawyers Group called on
the government to abolish so-called “legal education centers,” “legal
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education classes,” “reprimand centers,” and every other kind of
“black jail,” or RTL “in disguised form.”33 A writer for the
Guangdong province-based magazine South Reviews (Nanfeng
Chuang) argued in April 2014 that the existence of RTL’s “little
friends” demonstrates that the “RTL mindset” (laojiao siwei) has
not yet been eradicated.3* According to human rights lawyer Jiang
Tianyong, “[slo long as (the authorities) feel a need to maintain sta-
bility, simply abolishing laojiao [RTL] will not solve the prob-
lem.” 35

Chinese authorities have transformed many RTL facilities into
compulsory drug detoxification centers,36 which suffer from the
same legal and human rights problems as RTL.37 Human Rights
Watch estimated that at the beginning of 2013 more than half of
those detained nationwide in RTL facilities were drug offenders.38
In a December 2013 report, Amnesty International observed that
some former RTL inmates have ended up in compulsory drug de-
toxification centers irrespective of whether they were drug ad-
dicts.3?

Some Falun Gong practitioners released from RTL have been
sent to compulsory drug detoxification centers, including to the
former Masanjia RTL facility, which has been “rebranded” as a
drug detox center and also serves as part of the Liaoning provincial
prison system.4© Amnesty reports that a former RTL facility in
Heilongjiang province was repurposed as a “brainwashing center”
(i.e., “legal education center”) to detain Falun Gong practitioners.41
Authorities have reportedly used “legal education centers” exten-
sively for more than a decade to detain Falun Gong practitioners
in furtherance of their goal to “transform” them.42 Such centers
have reportedly increased as the RTL system has been disman-
tled.43 Prominent human rights lawyer and scholar Teng Biao
writes that even incomplete statistics reveal that six times as many
Chinese citizens were detained in such centers during the second
half of 2013, compared with the first half of 2013 when many RTL
facilities were still open.** Amnesty documented the case of more
than 10 Falun Gong practitioners—previously detained in the
Nanchong RTL facility in Sichuan province—who were transferred
to a “brainwashing center” after the RTL facility was shut down
because they persisted in their beliefs and refused to be “trans-
formed.”45 In the spring of 2014, a “legal education center” in
Jiansanjiang, Fujin county, Heilongjiang, was shut down in the
wake of the publicity surrounding the detention and torture of four
human rights lawyers who went to Jiansanjiang to provide legal
assistance to Falun Gong practitioners detained there.*6 However,
authorities have reportedly replaced the Jiansanjiang facility with
a compulsory drug detoxification center in Qiqiha’er city,
Heilongjiang, which is being used as a “legal education center” to
detain Falun Gong practitioners.4?

Scholars and activists have also raised concerns about “custody
and education” (C&E)—a system of extralegal detention for female
sex workers and their clients—and some suspect that it may be-
come another substitute for RTL.#® The decision to send a sex
worker or a client to C&E, for between six months and two years,
is made by public security officials alone, with no judicial involve-
ment or oversight.4?® Detainees are forced to work long hours with-
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out pay and are also required to pay for their living expenses.5° In
early May 2014, 108 lawyers, scholars, retired officials, and others
signed an open letter to the National People’s Congress (NPC) call-
ing for the abolition of C&E.5! Prominent legal scholar Jiang Ping
and more than 40 others submitted a similar petition to the NPC
in June following the announcement that a six-month C&E term
had been meted out to a well-known actor for allegedly soliciting
a prostitute.52

Community Correction System

Community correction is purportedly a non-custodial system within
which offenders on parole or probation, or those otherwise subject to
“light punishments,” are monitored, educated, and subjected to various
restrictions, with the goal of re-integrating the offenders into the com-
munity.53 In the Third Plenum Decision, the Party stated not only that
it would abolish RTL, but that it would also “improve laws for the pun-
ishment and correction of unlawful and criminal acts, and perfect the
community correction system,” %4 leading some observers to suspect that
community correction might replace RTL.55 In February 2014, as the
National People’s Congress Standing Committee (NPCSC) began review-
ing a proposed Community Correction Law drafted by the Ministry of
Justice (MOJ),56 more than 100 lawyers and citizens jointly submitted a
“citizens’ appeal” to the NPCSC calling on it to cease its review, citing a
concern that community correction would be the return of RTL in dis-
guised form.57 In June 2014, the Dui Hua Foundation noted that some
former RTL centers had reportedly become community correction cen-
ters.58 Moreover, some former RTL guards have been transferred to
community correction halfway houses in Beijing municipality.5? Since
community correction was first introduced as a pilot program in several
cities in 2003, it has expanded dramatically.6® According to statistics
from the MOJ, as of November 2013, 1.7 million individuals—including
667,000 people then currently in the system—had received community
correction since 2003.61

Implementation of the 2012 Criminal Procedure Law

The 2012 Criminal Procedure Law (CPL), which took effect on
January 1, 2013,%2 contains provisions that—if implemented effec-
tively—could enhance certain fair trial rights of suspects and de-
fendants and the ability of criminal defense lawyers to better de-
fend their clients.63 In effect for over a year, preliminary reports
on the implementation of the new CPL indicate that there has been
improvement in certain areas, such as in the ability of lawyers to
meet with their detained clients.6* Implementation of other new
provisions, such as those aimed at increasing the appearance rate
of witnesses and excluding illegally obtained evidence, however,
has proven more difficult.65

ACCESS TO COUNSEL

Although most Chinese suspects and defendants face the crimi-
nal justice process without a defense attorney,®6 lawyers and legal
scholars note that detained individuals who have legal representa-
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tion are now more likely to be able to meet with their lawyers than
before the new CPL took effect.6” The new CPL stipulates that a
lawyer need only show “three certificates” (i.e., a lawyer’s license,
a law firm certificate, and a client engagement letter), and the de-
tention center must arrange for a meeting within 48 hours of the
request.®® Prior permission is required, however, in “three cat-
egories of cases” (sanlei anjian)—those involving endangering state
security, terrorism, or serious bribery.6® Lawyers across China who
responded to a survey on implementation of the new CPL con-
ducted by the Beijing-based criminal defense firm Shangquan Law
Firm (Shangquan survey) noted a general improvement in their
ability to meet with detained clients.”’® According to the Prison Ad-
ministration Bureau of the Ministry of Public Security, the number
of attorney-client meetings rose 30 percent between January and
February 2013, despite there being only 17 work days in Feb-
ruary.’l

Lawyers and legal scholars indicated, however, that new prob-
lems have emerged that hinder the ability of lawyers to meet with
their detained clients.”2 The most pressing issue reportedly is the
lack of a sufficient number of attorney-client meeting rooms to han-
dle the increased volume of meetings.”> Some lawyers who re-
sponded to the Shangquan survey reported encountering additional
conditions imposed by detention center staff before they would ar-
range a lawyer-client meeting, such as requiring the lawyer to
produce the original detention notice or proof of the relationship be-
tween the detainee and the person who retained the attorney.?4
Other lawyers noted that public security officers were increasingly
and arbitrarily invoking the exception of “three categories of cases”
to reject lawyers’ requests to meet detained clients.?>

In “politically sensitive” cases, public security officials routinely
prevented lawyers from meeting with detained clients.”¢ Uyghur
scholar ITham Tohti was held incommunicado in an unknown loca-
tion from January 15, 2014, until late June when his lawyers, Li
Fangping and Wang Yu, were finally permitted to meet with him.?7
Moreover, in further contravention of the CPL, Urumqi procura-
torial officials indicted Tohti without first informing his lawyers
and listening to their opinions.”8 [See Section IV—Xinjiang section
for more information on ITham Tohti’s case.] In June 2014, a group
of human rights lawyers protested against authorities in
Zhengzhou city, Henan province, for denying detained human
rights lawyer Chang Boyang and other activists their right to meet
with an attorney.”® Despite Chang’s initial charge of “gathering a
crowd to disturb order in a public place,” which was later changed
to “illegal business activities,”89 authorities have invoked the
“three categories of cases” to deny lawyers’ repeated requests to
meet with Chang.81 It was not until early September 2014 that of-
ficials finally allowed a meeting between Chang and his lawyer.82
In the case of veteran journalist Gao Yu, authorities held her for
two weeks, without access to counsel, before broadcasting her
videotaped “confession” on national television in early May 2014.83
Officials rejected repeated requests by prominent lawyer Zhang
Sizhi to meet with Gao, permitting a first meeting only in late
June 2014.8¢ Lawyers also have reported cases of police holding
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suspects in detention centers under false names, thereby denying
lawyers’ access to their clients.85

WITNESSES IN COURT

A long-standing problem is the lack of witnesses appearing in
court in criminal prosecutions; in China less than five percent of
criminal cases proceed with in-court witnesses.86 The 2012 revi-
sions to the Criminal Procedure Law (CPL) sought to address this
issue by authorizing courts to subpoena witnesses to appear in
court and provide testimony when the court believed such testi-
mony was necessary.8? Nevertheless, according to legal experts and
lawyers who responded to the Shangquan survey, there has been
no discernible increase in the rate of witnesses appearing in court
to give testimony in criminal cases since the revised CPL took ef-
fect.88 In “politically sensitive” cases, courts routinely reject appli-
cations by defense attorneys to have witnesses appear to present
testimony; for example, during this reporting year, courts denied
lawyers’ witness requests in the trials of Pastor Zhang Shaojie and
New Citizens’ Movement promoter Xu Zhiyong.8°

EXCLUSION OF ILLEGALLY OBTAINED EVIDENCE

Another important revision in the 2012 CPL was the inclusion of
provisions requiring the exclusion of illegally obtained evidence; in
practice, however, the implementation of the exclusionary rule has
thus far had little success.?0 In March 2014, the Beijing Evening
News reported prominent Beijing-based criminal law professor
Chen Guangzhong as stating that even if evidence is occasionally
excluded under the rule, it is usually not a key piece of evidence,
and in the end, its exclusion has no impact on the verdict or sen-
tence in the case.?! In addition, over 40 percent of the lawyers in
the Shangquan survey indicated that although they had applied to
a court to exclude illegally obtained evidence, the courts failed to
respond to their applications.?2 In April 2014, law professor Eva
Pils remarked that Chinese criminal defense lawyers had told her
“it’s extremely difficult to use the [exclusionary] rule in trial proc-
esses.” 93
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Televised Confessions

A disturbing development emerged during this reporting year: the
broadcasting on state television of videotaped “confessions” of high-pro-
file suspects.?¢ Veteran journalist Gao Yu went missing on April 24,
2014.95 About two weeks later, a national television broadcast showed
the 70-year-old Gao in an orange jail vest “confessing” to the alleged
charges of “leaking state secrets.”96 Authorities had detained Gao on
April 24 and held her incommunicado, without access to an attorney.??
Her “confession”—which may have been coerced—deprived her of many
of the rights accorded suspects and defendants in the 2012 CPL98—in-
cluding the prohibition against self-incrimination °—not to mention the
fair trial rights contained in Article 14 of the International Covenant on
Civil and Political Rights.100 Other prominent televised “confessions”
this year included Chinese-American businessman and influential
blogger Charles Xue,191 journalist Chen Yongzhou,192 and Sichuan min-
ing tycoon Liu Han, who reportedly had links to Zhou Yongkang, former
Secretary of the Communist Party Central Committee Political and
Legal Affairs Commission, and who was subsequently sentenced to
death.193 According to human rights lawyer Liu Xiaoyuan, not only is
the televising of confessions an abuse of power but there is no legal
basis in the PRC Criminal Procedure Law or other relevant regulations
that would permit television crews to enter detention centers and inter-
view suspects.194 Moreover, fairness and justice are compromised; as Liu
told the Los Angeles Times, “judges will feel a lot of pressure to render
guilty verdicts” in televised confession cases.105

Torture and Abuse in Custody

Despite the Chinese government’s heightened focus on the prob-
lem of torture in custody and confessions obtained through torture,
the practice remains prevalent.196 For example, in March 2014, po-
lice officers in Heilongjiang province tortured four human rights
lawyers to extract confessions; the lawyers, including Tang Jitian,
had traveled to Jiansanjiang to assist Falun Gong practitioners de-
tained in a “legal education center.” 197 Jiansanjiang police officers
broke 10 of Tang’s ribs and domestic security officers interfered
when Tang subsequently tried to obtain treatment at a hospital.108
Liu Wei, brother and co-defendant of Sichuan tycoon Liu Han, re-
portedly stated during his trial that his confession had been co-
erced while he was in police custody in Beijing; police officers beat
him daily and made threats against his family if he did not con-
fess.109 While detaining Uyghur scholar ITham Tohti incommuni-
cado, authorities reportedly kept Tohti in leg irons for 20 days and
denied him food for 10 days.110

Torture and abuse are common in extralegal detention facilities
such as “black jails,” “legal education centers,” and shuanggui
(“double regulation” or “double designation”) facilities.111 According
to prominent rights lawyer and scholar Teng Biao, torture occurs
more frequently in “legal education centers” than in any other form
of detention in China.l12 Shuanggui is extralegal detention used
primarily for Chinese Communist Party officials who are suspected
of corruption or other infractions.113 The main objective of
shuanggui is the extraction of confessions.!14 Details of torture re-
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cently emerged in a shuanggui case from 2012 involving Zhou
Wangyan, a former official in Liling city, Hunan province.l15 In
order to extract a confession from Zhou, authorities broke Zhou’s
leg and four of his teeth, deprived him of sleep and food, whipped
him with wires, and forced him to eat excrement.116

The U.S. State Department stated in its country report on Chi-
na’s human rights situation for 2013 that “adequate, timely med-
ical care for prisoners remained a serious problem.”11” Human
rights activist Cao Shunli died on March 14, 2014, as a result of
complications stemming from a chronic medical condition for which
she did not receive adequate, prompt medical care during five
months of criminal detention.118 Authorities denied her lawyer’s re-
peated requests for medical parole until Cao was gravely ill; Cao
died shortly after her release.11® While Cao was detained, authori-
ties denied Cao access to medication she had with her.120 Similarly,
detention center officials confiscated the personal medications of
public interest lawyer Pu Zhiqiang and retired scholar Xu Youyu,
both of whom suffer from diabetes and high blood pressure, and in-
stead offered them pills they reportedly did not recognize.l21 Ac-
cording to Ilham Tohti’s lawyer, Li Fangping, Tohti is suffering
from serious illnesses for which he is not receiving adequate treat-
ment.122 Tohti had reportedly lost 17 pounds since he was first de-
tained in mid-January 2014, and suffers from heart disease, prosta-
titis, and pharyngitis.’23 Blind legal advocate Chen Guangcheng’s
nephew, Chen Kegui, who is serving a three-year-and-three-month
sentence for “intentional injury,” has not been provided adequate
medical treatment for appendicitis and injuries sustained from
beatings in detention.2¢ Moreover, authorities have denied mul-
tiple requests seeking Chen’s release on medical parole.125

Wrongful Convictions

During the Commission’s 2014 reporting year, the Chinese Com-
munist Party and government have intensified calls to prevent and
correct wrongful convictions and miscarriages of justice.l26 From
the Third Plenum Decision to related opinions issued by the Su-
preme People’s Court (SPC) and Supreme People’s Procuratorate
(SPP) in late 2013, and the SPC and SPP annual work reports sub-
mitted to the National People’s Congress (NPC) in March 2014,
President and Party General Secretary Xi Jinping’s message has
been clear: wrongful convictions must stop.12? Xi emphasized the
point in a speech in which he said that the negative effects of 1
wrongly decided case destroy the positive image of 99 fair deci-
sions.128 According to official statistics, in 2013, procuratorates rec-
tified 72,370 instances of collection of evidence by illegal means,
confessions coerced through torture, and misuse of coercive meas-
ures.29 Wrongful convictions are closely linked to coercion of con-
fessions through torture.139 As mentioned above, the 2012 Criminal
Procedure Law prohibits the use of illegally obtained evidence in
criminal proceedings, but there have been few reports of successful
implementation of the rule.’3! While the new measures and re-
peated statements by senior Chinese government leaders empha-
sizing the urgency of the issue of wrongful convictions are note-
worthy, whether they will make a difference in practice remains to
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be seen. According to China law expert Stanley Lubman, these ef-
forts “are best seen as aspirational.” 132

Death Penalty

The Chinese government continues to withhold statistics on the
use of the death penalty on “state secrets” grounds.133 During the
October 2013 session of the UN Human Rights Council’s Universal
Periodic Review of the Chinese government’s human rights record,
a number of countries raised the issue of the death penalty in
China,134 including the lack of transparency regarding data on its
application.135 The Chinese government rejected recommendations
tlllat 1i;fﬁpublish official statistics on the application of the death pen-
alty.

As in 2012, Amnesty International concluded that, based on
available information, the Chinese government executed more peo-
ple in 2013 than the rest of the world combined.137 The trend, how-
ever, is toward fewer executions; the Dui Hua Foundation esti-
mated that 3,000 people were executed in 2012, a decrease of 25
percent from the estimated figure for 2011.138 The Chinese govern-
ment has indicated that it will continue to reduce the number of
death penalty-eligible crimes, which currently stands at 55.139 Dur-
ing the March 2014 annual meeting of the National People’s Con-
gress (NPC), an official with the NPC Standing Committee stated
that, in conformance with the Third Plenum Decision directive to
gradually reduce the number of death penalty-eligible crimes,140
work on an amendment to the PRC Criminal Law along these lines
was included in the annual legislative plan.14! In addition, at the
NPC annual meeting, 36 delegates proposed that the death penalty
be abolished for the crime of “fraudulent fundraising,” an issue
that garnered substantial attention following the controversial exe-
cution of Hunan businessman Zeng Chengjie in July 2013.142

Organs are still harvested from executed prisoners in China, and
the extent to which rules requiring prior informed consent are fol-
lowed is unclear.143 As the Commission noted last year, in August
2013 former Vice Minister of China’s Ministry of Health, Huang
Jiefu, reportedly announced that China would cease relying on the
organs of executed prisoners within the next two years.14¢ In
March 2014, however, Huang reportedly stated that to ensure
transparency and fairness in connection with organs donated by ex-
ecuted prisoners, such donations would be included in the national
public organ donation system.145 Moreover, in April, Wang Haibo,
the director of the China Organ Transplant Response System Re-
search Center at the National Health and Family Planning Com-
mission, stated that the Chinese government was unable to an-
nounce a specific timetable for ending the practice of using the or-
gans of executed prisoners for organ transplants because of the low
number of donors and a severe organ shortage.146
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