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THE ENVIRONMENT

China’s Pollution Challenges and Health Concerns

During the Commission’s 2014 reporting year, widespread and
severe environmental challenges continued to confront China and
to threaten citizens’ health,! including soil, air, water, and other
pollution problems. Environmental problems reportedly have led to
increasing migration by China’s wealthy to less polluted areas in
China or to locations outside the country.? Soil pollution in China
has been linked to food safety concerns both domestically and inter-
nationally.3 Results of a national soil pollution survey showed that
over 19 percent of arable land soil samples collected from across
China were contaminated.* The survey also showed that over 36
percent of the soil samples collected from sites around hundreds of
heavy polluting industries exhibited contamination.®> This figure is
significant given that according to one study, approximately 110
million Chinese people live within one kilometer of “key” polluting
enterprises ¢ (in 2014, there were 14,410 total “key” enterprises).”
Air pollution incidents in several locations led authorities to take
actions such as closing schools, canceling flights, and closing high-
ways because of low visibility.® Chinese citizens,® as well as U.S.
scientists and authorities and South Korean officials, expressed
concern about China’s air pollution, which has crossed inter-
national boundaries.10

During this reporting year, news articles chronicled a number of
environmental accidents in China that affected drinking water sup-
plies,!1 highlighting both transparency issues and ongoing chal-
lenges in maintaining drinking water quality. At a United Nations
meeting in May 2014, a representative of the Chinese government
asserted that over 98 percent of China’s city residents have access
to “safe drinking water,” 12 although it is uncertain whether he was
referring to all urban areas. One report cited official statistics indi-
cating that in 2012, 95.3 percent of the drinking water in 113 “key”
cities met quality standards, but pointed out that officials did not
disclose drinking water quality from thousands of other cities.13
The same report cited a source asserting that only about half of
urban drinking water met standards.!* Rural residents reportedly
face more formidable challenges in accessing safe drinking water
than their urban counterparts.'> A Ministry of Land Resources sur-
vey indicated that 280 million people in China still use unsafe
drinking water.16

In addition, dirty migration, whereby polluting industries move
to less developed areas, remains a problem. Environmental protec-
tion efforts have lagged behind and information disclosure has been
lower in less developed areas.l” This situation is problematic be-
cause it potentially leaves rural residents more vulnerable to the
effects of pollution.’® A news source reported that relocated power
plants to the Xinjiang Uyghur Autonomous Region (XUAR) have af-
fected public health.1® The largely minority populations in the
XUAR and other regions face serious political risks if they speak
out in opposition to such polluting projects.20 For example, court
authorities in Biru county, Tibet Autonomous Region, sentenced
three environmentalists to respective prison terms of 3, 9, and 13
years for allegedly leading a public demonstration against pollution
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from mining activities.2! [For more information on these three
cases, see Section V—Tibet.]

Regulatory Developments and Challenges to Rule of Law and
Accountability

Party leaders’ speeches?2 and provisions in a major planning
document suggest that central authorities have raised the priority
of regulating threats to environmental quality. During the Third
Plenum of the 18th National Congress of the Chinese Communist
Party Central Committee in November 2013,23 the Party issued a
major planning document, the Central Committee Third Plenum
Decision on Certain Major Issues Regarding Comprehensively
Deepening Reforms (the Decision), which contained provisions in
support of environmental protection, including provisions to
strengthen enforcement.24¢ The Decision’s provisions highlighted
the following objectives: publishing environmental information in a
timely manner, strengthening public supervision, and strictly im-
plementing a compensation payments system for ecological or envi-
ronmental damage,25> among several other goals.26

REVISIONS TO THE ENVIRONMENTAL PROTECTION LAW: STRENGTHS
AND WEAKNESSES

In April 2014, the National People’s Congress Standing Com-
mittee passed substantial revisions to the Environmental Protec-
tion Law (EPL), the first revisions since 1989,27 further suggesting
that central authorities have raised the priority of regulating
threats to the environment.28 Implementation will be a key deter-
minant for the success of the revised EPL as it is for other regu-
latory measures.2? If duly implemented, the revised EPL provisions
could have positive effects,?0 some of which are mentioned below.

1. Certain articles in the revised EPL have the potential to improve
transparency, by:

a. Codifying at the level of law the requirement that relevant de-
partments shall (yingdang) make full environmental impact
assessment (EIA) reports available to the public, except for
information that is considered a state or company secret.3!

b. Stipulating that “key” polluting entities should make public
the names and amounts of pollutants they emit along with
other related details.32

c. Specifying that if “key” polluting industries do not disclose or
disclose false “environmental information,” then environ-
mental protection authorities may, through orders, fines, and
exposure, compel them to do s0.33

2. Provisions from the revised EPL listed below have the potential
to address lax implementation and enforcement, and reduce
noncompliance:

a. Article 6 stipulates greater responsibility of local government
officials for environmental quality.34

b. Article 26 codifies into law the inclusion of environmental pro-
tection targets as criteria in same-level performance evalua-
tions of environmental protection departments and for per-
formance evaluations of lower level governments and offi-
cials.35
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c. Article 44 specifies that environmental authorities can put on
hold approvals for polluting projects in a region if that region
is out of compliance with total emission control targets or
has not met nationally determined environmental quality
targets.36

d. Article 43 allows authorities to collect environmental taxes in
some cases instead of pollution emission fees, which remain
a policy option, but amounts have been too low to have the
desired impact.37

e. Article 59 provides for authorities to impose daily fines on pol-
luting entities under certain conditions.38

In addition, the EPL revisions may also improve public oversight
of environmental affairs by allowing a narrow, select range of envi-
ronmental groups to file public interest lawsuits, although limita-
tions and questions remain. Article 58 provides that environmental
“social organizations” (shehui zuzhi) may bring public interest law-
suits only if the group (1) is registered with a civil affairs bureau
at a municipal-level city or above, (2) has been involved in environ-
mental protection public interest activities continuously for five
years, and (3) has not broken the law.3? Experts point out that
there is too much ambiguity in the language about which groups
will be allowed to file lawsuits and suggest further clarification is
needed.%0 Given this ambiguity, there is no certainty that authori-
ties will allow groups without close ties to government agencies to
file public interest lawsuits.

Some Chinese and international experts welcomed the revision of
the EPL;4! however, some mentioned remaining deficiencies, such
as the need for a central platform to facilitate citizen access to in-
formation, and an assessment mechanism to assist in monitoring
environmental health.42 In addition, environmental officials still
cannot order a polluting entity to halt operations other than on a
temporary basis without approval from the local government.43
Under the revised EPL, environmental officials can compel “key”
polluting industries to disclose pollution emissions and other infor-
mation, but this authority does not appear to extend to the vast
majority of enterprises.44

ADDITIONAL INSTITUTIONAL AND REGULATORY DEVELOPMENTS

In addition to revising the EPL, authorities took additional steps
to strengthen the environmental protection regulatory framework.
In November 2013, the Ministry of Environmental Protection
issued three important documents that sought to delegate author-
ity to approve, strengthen supervision over, and guide information
disclosure regarding environmental impact assessments (EIA).45 In
June 2014, the Supreme People’s Court established the Environ-
ment and Resources Tribunal to offer “unified guidance and coordi-
nation” to China’s 134 environmental courts.4¢ Central and envi-
ronmental authorities continued to revise several major environ-
mental laws;47 discuss far-reaching institutional changes;4® and
draft new laws and plans to address soil contamination,*? institute
environmental taxes,’® and raise awareness of environmental
health.51 In addition, central and environmental authorities insti-
tuted an air pollution target responsibility system in provincial-
level areas;%2 issued a guiding opinion®3 and began to draft na-
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tional rules that will guide public participation in environmental
protection; %4 discussed revamping and expanding pollution permit
markets; 5% and planned to expand carbon exchange market pilot
projects,?¢ including launching trial operation of a national unified
carbon market in 2016 in select provinces and cities.57

AUTHORITIES INCREASED CRIMINAL ENFORCEMENT ACTIONS

During the 2014 reporting period, authorities increased criminal
enforcement actions in addition to strengthening the environmental
protection regulatory framework. In dJune 2013, court and
procuratorate authorities issued an interpretation that clarified the
application of the PRC Criminal Law to environmental cases,® and
between June and December 2013, security agencies reportedly in-
vestigated and handled 247 environmental criminal cases, equiva-
lent to the total number of cases handled in the previous 10
years.5® The Ministries of Environmental Protection and Public Se-
curity issued a joint opinion in December 2013 that outlined closer
cooperation between the two ministries in enforcing environmental
laws,80 and by early December, eight provinces and cities had es-
tablished joint enforcement mechanisms.61

NONCOMPLIANCE AND CORRUPTION

Rule of law in the environmental sector will require more than
new or revised laws and regulations, as noncompliance and corrup-
tion remain problematic. A survey published in 2014 by several
Chinese non-governmental organizations about real-time online air
pollution monitoring results from a sampling of China’s “key” en-
terprises for air emissions found that most companies surveyed
were in compliance only 30 to 45 percent of the time.2 An official
source indicated that in 2013, environmental protection enforce-
ment personnel found nearly 10,000 infractions of the law and
other hazards and risks during environmental inspections.63 Cor-
ruption and disregard for the law reportedly are widespread in the
environmental sector®4 and in some cases, they have been linked
to pollution accidents.65

UNRELIABLE LEGAL REMEDIES

Despite improved environmental legislation and increased appli-
cation of criminal sanctions, significant challenges hinder the de-
velopment of the rule of law in the area of environmental protec-
tion, including ongoing barriers faced by citizens in accessing the
courts.66 During this reporting year, for example, in February
2014, Li Guixin, a resident of Hebei province, tried to file a lawsuit
related to air pollution against the Shijiazhuang Municipal Envi-
ronmental Protection Bureau (EPB).67 While domestic media tout-
ed Li’s efforts as the first lawsuit by an individual against an
EPB,58 Li did not get his day in court because no court would ac-
cept the case.®® In addition, a Chinese news article reported that
Li was subject to pressure from “all sides,” including from his law-
yer, who decided to drop Li as a client.7®

Another case illustrating the obstacles citizens faced in their ef-
forts to access the courts concerns the April 2014 major benzene
chemical spill in Lanzhou municipality, Gansu province.’! Five citi-
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zens filed a lawsuit over the spill, but a court did not accept the
lawsuit and, without providing a written response, stated that the
litigants did not meet the criteria to sue, citing legal provisions re-
lated to public interest cases.’2 Sources cite assertions that the
court’s reasoning is problematic because the citizens were filing the
case as individuals directly harmed by the spill, so the case should
not have been considered a public interest case.”> The Supreme
People’s Court responded to questions about the lower court’s deci-
sion not to accept the lawsuit by stating that the court where a
plaintiff files should be the court that makes the determination to
accept or reject the case.’

POLLUTION AND MASS INCIDENTS

Pollution and environmental degradation problems are among
the primary triggers of environmental mass incidents.”> For exam-
ple, in May 2014, authorities in Hangzhou municipality, Zhejiang
province, reportedly detained at least 53 people linked to their par-
ticipation in a mass protest7®¢ against a waste incinerator, and 7
others for “spreading rumors” about the protest.”7 In another ex-
ample, on March 30, 2014, thousands of people joined a peaceful
protest against a paraxylene (PX) plant in Maoming municipality,
Guangdong province,’® that eventually turned violent.” Human
Rights Watch called upon Chinese authorities to launch an inves-
tigation into possible excessive use of force in Maoming.8¢ Officials
administratively detained 26 people and criminally detained 18
others on unspecified charges.8! One resident reportedly said citi-
zens had not been consulted about the project.82 News articles re-
ported instances of censorship,®3 deletion of journalists’ photo-
graphs,84 and journalists being blocked from entering the city 85 or
being required to have a special permit.8¢ The government and
some schools and employers pressured workers and students to
support the plant and not to participate in the demonstrations.8?

Environmental Transparency: Advances and Setbacks

During the 2014 reporting period, Chinese and international
media reported that Chinese authorities had made advances in en-
vironmental transparency. A Chinese NGO research report indi-
cated that in more than 100 cities, disclosure of air quality data
had improved since 2011.88 As of January 2014, 179 cities had
started to disclose to the public real-time information on air qual-
ity.89 Also in January, a national environmental measure came into
force requiring “key enterprises and scaled livestock and poultry
farms” to self-monitor and disclose air, water, noise, and other pol-
lution emissions data.?© The measure also required enterprises that
have automated monitoring systems to disclose emissions data on
a real-time basis.?1 A January 2014 preliminary evaluation of com-
pliance with the measure indicated some positive results.92 In April
2014, authorities made available to the public limited general data
from a sample-based national survey on soil pollution,?3 following
a previous refusal to release it on the grounds that the data was
a “state secret.” 94 While the disclosure represents a step forward,
the general and incomplete nature of the information hinted that
officials may be reluctant to move toward full disclosure.9>
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During the reporting year, censorship persisted and citizens con-
tinued to face obstacles in accessing environmental information
from governmental agencies. In February 2014, sources reported
that Chinese officials fired an editor from the Finance Channel of
Chinese Central Television (CCTV) for allowing posts complaining
about the air quality in Beijing municipality on the channel’s offi-
cial Sina Weibo microblog, and ordered CCTV not to report on Bei-
jing’s air pollution.?¢ Chinese officials reportedly deleted references
to a Shanghai Academy of Social Sciences research study, which
was cited by several news media, that said “Beijing is not liv-
able.”97 As China accelerates its development of nuclear power,%8
a source reported on the lack of transparency and some unease re-
garding communication and cooperation on safety issues at the
Taishan nuclear plant under construction in Guangdong province.9?
Other sources highlighted instances in which officials denied envi-
ronmental information requests. For example, in one case, officials
denied a request for information on pollution emission fees col-
lected by environmental officials across the country,190 and in an-
other case, information regarding environmental impact assess-
ment results and emissions data related to an incinerator in
Hangzhou municipality, Zhejiang province.l°1 One international
source noted that requests for information about the implementa-
tion of China’s Green Credit Directive (the Directive) sent to six
Chinese banks went unanswered.192 Chinese banks are required
under the Directive to evaluate the social and environmental im-
pacts of their international project loans.103
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