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ACCESS TO JUSTICE

Introduction

While many Chinese citizens persist in seeking redress for viola-
tions of their rights,! the Commission continued to observe a sig-
nificant discrepancy between official statements that affirm the im-
portance of laws2 or that promote recent legal developments? and
the actual ability of citizens to access justice.# Developments dur-
ing this reporting year also continued to demonstrate that individ-
uals and groups who attempt to help citizens advocate for their
rights do so at significant personal risk.

Judicial Reform Efforts

During the 2016 reporting year, the Commission observed both
progress and continued challenges as Chinese courts and local gov-
ernments implemented certain key areas of the judicial reforms
outlined in the Chinese Communist Party Central Committee
Fourth Plenum Decision on Several Major Issues in Comprehen-
sively Advancing Governance of the Country According to Law
(Fourth Plenum Decision) from October 2014.5 Key developments
included the following:

¢ Judicial independence. Despite purported efforts to pro-
mote judicial independence from local officials acting to protect
their interests, the Chinese government and Party continued to
exert influence over the judiciary.® In March 2015, the State
Council and Party Central Committee issued a set of provi-
sions prohibiting government and Party officials from inter-
fering with the judicial process,” and in September 2015, the
Supreme People’s Court (SPC) issued an opinion directing
judges to record instances of such interference.® In early 2015,
the SPC, partly as a measure to counter interference by local
officials,® established the first and second circuit tribunals
(xunhui fating)1® that employ a system to randomly assign
cases to judges.!l Nevertheless, the SPC opinion requires
courts to follow the Party’s leadership,!2 and government and
Party officials reportedly continued to instruct courts not to ac-
cept politically sensitive cases.13 Sources reported that many
judges resigned from their posts in recent years, citing inter-
ference with their work and heavy case loads.14

¢ Judicial accountability. The September 2015 SPC opinion
imposes lifetime accountability on judicial officers, requiring
them to sign and issue judgments in cases that they handle.1®
The opinion prohibits various types of misconduct, including
bribery, evidence tampering, and errors in litigation documents
due to gross negligence.® In April 2016, a court in Haikou mu-
nicipality, Hainan province, ordered a judge to issue an amend-
ed civil judgment and apologize to the parties after confirming
that a civil judgment for which he was responsible contained
mistakes.1?

e Uniform application of the law. In November 2015, the
SPC issued its 11th set of guiding cases, bringing the total
number of such cases to 56.18 The SPC initiated the guiding
case system in 2010 to promote uniformity in the application



2

of the law,19 a goal that the Party Central Committee reiter-
ated in the Fourth Plenum Decision in October 2014.20 A lead-
ing Chinese legal information website reported that as of No-
vember 2015, courts had cited guiding cases 241 times in total,
noting their apparent low rate of application by lower courts.2!
e Case filing. Although reports indicated that more citizens
had their cases accepted by courts this past year, some courts
continued to deny rights advocates access to the court system.
Based on the Fourth Plenum Decision,22 the SPC issued a set
of provisions in April 2015 that requires courts to accept all
cases meeting certain procedural requirements,23 instead of
first subjecting them to substantive review.2¢ The PRC Anti-
Domestic Violence Law, which took effect in March 2016, also
requires courts to file every case involving a protection order
application.2> The number of cases filed nationwide reportedly
increased by approximately 30 percent between May and De-
cember 2015 compared to the same period in 2014.26 While
some reports from this past year indicated that courts may be
responding to the new filing requirements by accepting some
cases that they may not have previously,2? other reports
showed that courts continued the practice of refusing to file or
failing to file cases considered “politically sensitive.” 28

e Trial-centered litigation system. As specified in the
Fourth Plenum Decision, the Party Central Committee pro-
moted a shift toward a trial-centered litigation system that in-
cludes improving the practice of having witnesses and experts
testify at trial;29 the Commission, however, did not observe the
Chinese judiciary taking substantive steps toward this goal
this past year. Some scholars observed that under existing trial
practice, witnesses almost never appear in court to testify,
making cross-examination difficult and raising concerns about
the court’s ability to assess the facts.3? In the Supreme Peo-
ple’s Procuratorate (SPP) March 2016 work report, Procurator-
General Cao Jianming reiterated the general direction of the
reform but did not detail any concrete steps that the SPP had
taken or planned to take to implement the reform.31 A Chinese
legal expert commented in March that the rate of witnesses ap-
pearing in court remained too low and that he had not ob-
served any instance of a court compelling a witness to appear
in court.32 A Chinese law professor, moreover, noted that plans
for reform of the litigation process neglected the role of defense
lawyers 33 and expressed concern that effective implementation
could be hampered by the low rate of legal representation in
criminal cases, which reportedly dropped from 30 percent to
approximately 20 percent in the past two years for cases heard
by courts of the first instance.34

¢ Judicial transparency. During the reporting year, the Chi-
nese judiciary made an effort to improve the availability of
case judgments. In February 2016, the SPC announced that
the court system had published more than 15 million judg-
ments online,35 consistent with the goal of increased judicial
transparency set forth in the Fourth Plenum Decision.36 One
Chinese legal scholar noted that such disclosure would force
judges to exercise more care in decisionmaking, and a Chinese
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prosecutor reportedly used the database to develop a method
of detecting judicial corruption.3” In addition to the nationwide
database of judgments, the SPC 38 and local courts 39 have cre-
ated online platforms through which parties may obtain litiga-
tion-related information or services.#0 In a March 2016 report,
researchers noted that many of these platforms were outside
the courts’ official websites, making it difficult to determine
their authenticity and to obtain information.4!

Legal Aid

This past year, official sources showed an overall increase of
funding and access to the legal aid system since 2010, and media
reports illustrated progress and challenges in efforts toward further
expansion.42 According to Ministry of Justice statistics, the total
national spending on legal aid services between 2010 and 2015 was
7.04 billion yuan (US$1.06 billion)43—an average annual increase
of 15.2 percent—of which about 96.6 percent was from government
appropriation.44 During the same period, a total of 5.58 million in-
dividuals received legal aid and 29 million received legal consulta-
tion, an average annual increase in legal consultation of 8.7 per-
cent.#5 Some local governments reportedly tried to improve legal
aid services by increasing access for the rural population,46 collabo-
rating with law firms,*? extending services to prison inmates and
detainees at drug detoxification centers,*® lowering financial hard-
ship eligibility standards,*® and waiving eligibility review for appli-
cants already determined to be from a disadvantaged group.5°
Some local governments also planned to extend legal aid coverage
to individuals seeking redress from the government if their cases
could be resolved using the legal system.5! Nevertheless, legal aid
funding and staffing reportedly were insufficient in some localities,
including rural areas.52

Citizen Petitioning

The petitioning system (xinfang), also known as the “letters and
visits system,” has been a popular mechanism outside of the formal
judicial and administrative systems for citizens to present their
grievances to authorities, either in writing or in person.53 The peti-
tioning system reportedly has been ineffective in addressing citi-
zens’ grievances partly due to the large number of petitions and the
limited authority of local xinfang offices.5* In an effort to improve
the system, the Chinese government in early 2015 implemented a
pilot program requiring 37 state agencies to list petition subject
matter under their respective jurisdictions and limit the use of the
petitioning system to handle issues that cannot be resolved through
judicial and administrative systems.5> In another effort to relieve
the burden on the petitioning system, the Supreme People’s Court
(SPC) established the first and second circuit tribunals in January
2015 in part to resolve local disputes,?® and the tribunals report-
edly received more than 40,000 petitions in their first year.®7 In
January 2016, the State Bureau of Letters and Visits, the central-
level government agency responsible for overseeing the petitioning
system, reported a decrease in both the number of new petitions
and backlogged cases.5® The Party Central Political and Legal Af-
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fairs Commission and the SPC further planned to work with law-
yers to help divert some cases away from the petitioning system.5°
Citizens expressed concerns about the shift of cases into judicial
and administrative systems, however, citing the likelihood of high
litigation costs and lengthened processes for time-sensitive cases.60
During this reporting year, petitioners continued to face repris-
als. A rights lawyer noted an increase in local government prosecu-
tions of petitioners under extortion charges in the past year.6! In
June 2015, government authorities in Heilongjiang province lodged
extortion charges against Ge Limei, a petitioner who had sought in-
formation about her husband’s suspected unnatural death in pris-
on, even though the local officials involved reportedly made pay-
ments to Ge between 2013 and 2014 of their own accord.2 Authori-
ties in other localities across China reportedly also have detained
petitioners or accused them of extortion 63 and other charges.64

Harassment of Human Rights Lawyers and Advocates
DEVELOPMENTS FOLLOWING THE JULY 2015 CRACKDOWN

This past year, the Chinese government continued to detain and,
in some cases, prosecute rights lawyers and advocates whom it tar-
geted during a nationwide, coordinated crackdown that began in
and around July 2015 (July 2015 crackdown).65 As of May 2016,
authorities had formally arrested at least 20 individuals,5¢ 16 of
them on “endangering state security”’-related charges,6? which
carry serious criminal penalties, including life imprisonment.68
Many of the detained lawyers previously had provided legal rep-
resentation for individuals targeted by the Chinese government for
peacefully exercising their rights and freedoms.?® A multinational
group of 20 lawyers, judges, and jurists issued a public joint letter
in January 2016 addressed to Chinese President and Party General
Secretary Xi Jinping, criticizing the unprecedented crackdown as a
violation of China’s domestic laws and of international standards.??
In February 2016, the UN High Commissioner for Human Rights
urged the Chinese government to unconditionally release the rights
lawyers.”1

Between July 2015 and January 2016, authorities held 21 rights
lawyers and advocates under “residential surveillance at a des-
ignated location,” 72 a coercive measure that allows for detention at
an undisclosed location for up to six months.”3 The UN Committee
against Torture concluded in December 2015 that this coercive
measure “may amount to incommunicado detention in secret
places, putting detainees at a high risk of torture or ill-treat-
ment.” 74 Initially, authorities reportedly did not admit their in-
volvement in the disappearances of some of the individuals.?>
When authorities did give notice confirming the enforcement of
“residential surveillance at a designated location,” they did not dis-
close the detention location.76

In some of the July 2015 crackdown cases, authorities interfered
with detainees’ legal representation by denying lawyer-client meet-
ing requests 77 or telling family-appointed lawyers that the detain-
ees had voluntarily dismissed them and chosen other representa-
tion.”8 Legal scholars in the United States observed that, in many
of these cases, authorities did not provide reasons for their denial
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of lawyer-client meetings, in violation of Chinese regulations.” Yu
Wensheng, a lawyer for detained lawyer Wang Quanzhang, said in
April 2016 that the authorities had appointed lawyers for all but
one of the individuals detained in connection with the July 2015
crackdown.8? Authorities generally did not provide formal notice to
the families regarding the detainees’ purported dismissal of the
lawyers and refused to identify or provide the contact information
of the alleged new lawyers.8!

On July 7, 2016, the Tianjin Municipal Public Security Bureau
announced the decision to release on bail Zhao Wei,52 a legal as-
sistant of detained rights lawyer Li Heping.83 Zhao’s husband,
however, said he could not confirm Zhao’s whereabouts, expressing
doubt that she was truly free.8¢ On July 8, police in Zhengzhou
municipality, Henan province, reportedly detained Ren Quanniu, a
lawyer hired by Zhao’s family.85 Previously, Ren requested that the
procuratorate in Tianjin investigate an alleged sexual assault
against Zhao while she was in custody.8¢

The Paper, a state-funded news outlet, reported that authorities
had released rights lawyer Wang Yu on bail several days before
August 1, 2016, when it posted online a recorded interview, be-
lieved to be coerced,8” showing Wang expressing remorse for her
work.88 According to reports published shortly after the purported
release, individuals close to Wang said they had not seen her,3°
and Wang’s mother reportedly was not aware of her release.?°

From August 2 to August 5, 2016, the Tianjin No. 2 Intermediate
People’s Court tried four of the detained individuals, sentencing
Zhai Yanmin to three years’ imprisonment, suspended for four
years;?1 Hu Shigen to seven years and six months’ imprison-
ment; 92 Zhou Shifeng to seven years’ imprisonment;93 and Gou
Hongguo to three years’ imprisonment, suspended for three
years.%4

Chinese officials also violated the rights of the children9 and
other family members9¢ of the individuals detained in the July
2015 crackdown. In October 2015, a group of individuals ®7 report-
edly seized Bao Zhuoxuan,®® the 16-year-old son of detained law-
yers Wang Yu and Bao Longjun,®® in Burma (Myanmar) after he
fled from China.190 Chinese authorities also prevented the children
of at least four other lawyers and advocates from traveling,101 arbi-
trarily detained a rights lawyer’s brother,192 and prosecuted a
rights advocate’s father for a reportedly unsubstantiated “embezzle-
ment” charge.103

HARASSMENT OF LEGAL AID WORKERS

This past year, authorities appeared to target non-governmental
organizations (NGOs) and individuals whose legal aid work over-
lapped with rights advocacy. In January 2016, the Chinese govern-
ment detained Swedish national Peter Dahlin, the cofounder of a
legal advocacy organization based in Beijing municipality, and de-
ported him from China.1%4 Also in January, Chinese authorities re-
portedly ordered the closure of the Beijing Zhongze Women’s Legal
Counseling and Service Center, an NGO that had provided legal
aid services to women for more than 20 years.105 Authorities did
not provide a public explanation for the closure, but observers
noted that it likely was part of a wider government crackdown on
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civil society.196 In March, the organizers of a domestic foundation
that provided travel funding for lawyers engaged in legal aid work
announced that it would cease operation, citing restrictions under
the new PRC Charity Law.197 In April, authorities in the Inner
Mongolia Autonomous Region detained four lawyers and several
scholars who planned to provide legal advice to a group of herds-
men regarding their pollution claim against aluminum factories op-
erating in an industrial park built by the local government.108
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