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COMMERCIAL RULE OF Law

World Trade Organization Commitments

On December 11, 2016, China will have been a member of the
World Trade Organization (WTO) for 15 years,! yet the Chinese
government and Communist Party continue to fail to honor many
of China’s fundamental WTO commitments.2 China’s commitments
when it joined the WTO included to “apply and administer in a
uniform, impartial and reasonable manner all its laws, regulations
and other measures,”3 to allow for “impartial and independent” tri-
bunals for review of administrative actions,* to allow “prices for
traded goods and services in every sector to be determined by mar-
ket forces,”® and to ensure non-discrimination against foreign en-
terprises.® President and Party General Secretary Xi Jinping and
other high-level Chinese officials asserted during the Commission’s
2016 reporting year that China is fully adhering to its inter-
national trade obligations.” U.S. businesses ® and the U.S. Govern-
ment,? however, expressed concerns regarding the Chinese govern-
ment’s continued failure to follow through on its WTO commit-
ments, noting specific challenges such as restricted market access,
discrimination against foreign companies, inadequate intellectual
property protection, subsidies for state-owned enterprises, and the
general absence of the rule of law.10

World Trade Organization Disputes and Internet Censorship

The U.S. Government has initiated a number of WTO disputes
regarding the Chinese government’s failure to comply with its WTO
commitments, with the majority of disputes initiated since 2009 re-
maining unresolved. In 2015, the U.S. Government initiated two
new WTO disputes against the Chinese government while five ear-
lier WTO disputes initiated against the Chinese government since
2009 remain active.ll In April 2016, China and the United States
signed a memorandum of understanding that, if fully implemented
by the Chinese government, will resolve a dispute on Chinese ex-
port subsidies that the U.S. Government initiated in February
2015.12 In July 2016, the U.S. Government initiated a WTO dis-
pute against Chinese export duties on nine types of raw materials
used in manufacturing;13 U.S. Trade Representative Michael
Froman described the duties as “China’s attempt to game the sys-
tem so that raw materials are cheaper for their manufacturers, and
more expensive for ours.”14 When China acceded to the WTO in
2001, it committed to eliminating all export duties “unless specifi-
cally provided for” in an annex to its accession agreement or “ap-
plied in conformity with” WTO rules; 15 in 2009 and 2012, however,
the United States initiated prior WTO disputes against Chinese ex-
port duties on other products.16

Under WTO rules, the U.S. Government has requested detailed
information about, but has not yet formally challenged, the Chinese
government’s Internet censorship regime. In October 2011, the Of-
fice of the U.S. Trade Representative (USTR) requested informa-
tion from the Chinese government on Internet restrictions that
allow Chinese authorities to block websites of U.S. companies.1? In
December 2015, USTR reported that it had continued its outreach
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to the Chinese government to discuss its “arbitrary” censorship
(“blocking of websites”).18 In March 2016, USTR identified Internet
censorship in China as a barrier to trade for the first time,!° re-
porting that the problem appears to “have worsened over the past
year, with 8 of the top 25 most trafficked global sites now blocked
in China.” 20

Non-Market Economy Status and Trade Negotiations

Under China’s 2001 WTO accession protocol, other countries are
permitted to treat China as a non-market economy; during the re-
porting year, the Chinese government sought a change to market
economy status. In December 2016, a provision relating to China’s
designation as a non-market economy in its WTO accession protocol
will expire.21 The Chinese government has reportedly pressed that,
starting on December 11, 2016, the United States and other coun-
tries should no longer designate China a non-market economy.22
Some American manufacturers may be negatively affected if the
U.S. Government designates China a market economy because
American manufacturers may lose protection against subsidized
Chinese imports.23 In determining whether a country is a market
economy, the U.S. Commerce Department is required by law to
consider factors including the extent to which the country’s cur-
rency is convertible; foreign investment is limited; the government
owns or controls the means of production; and the government con-
trols price and output decisions of enterprises.2¢ As of May 2016,
the U.S. Commerce Department reportedly had not made a decision
on whether to grant China market economy status.25 In May 2016,
the European Parliament adopted a resolution opposing a Euro-
pean Union designation of market economy status for China.26

Negotiations for a Bilateral Investment Treaty (BIT) between
China and the United States progressed in 2016, and China mon-
itored Trans-Pacific Partnership (TPP) developments.2? In 2016,
BIT negotiations were a “top economic priority” of the U.S. Govern-
ment, with the objectives of “non-discrimination, fairness and
transparency.” 28 As of August 2016, ongoing U.S.-China BIT nego-
tiations focused on a “negative list”—a list of sectors in which U.S.
investment in China would remain prohibited.2® The Chinese gov-
ernment was not part of the TPP negotiations3°% due in part to
challenges the Chinese government would face in meeting some
TPP standards, including those related to the treatment of state-
owned enterprises and Internet censorship.3! The Chinese govern-
ment may seek to join the TPP in the future,32 and the U.S. Gov-
ernment has indicated that it would be open to the idea.33

Commercial Transparency and Censorship

During the reporting year, Chinese authorities continued to con-
trol access to commercial information and impose restrictions on
economic reporting, targeting negative reports on the Chinese econ-
omy. When China acceded to the WTO, the Chinese government
committed to “apply and administer in a uniform, impartial and
reasonable manner all its laws, regulations and other measures of
the central government as well as local regulations, rules and other
measures issued or applied at the sub-national level . . ..”34 Re-
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ports from this past year indicate, however, that the Chinese gov-
ernment does not uniformly apply laws and regulations, especially
those that limit media censorship and promote transparency.3®> The
U.S.-based news-media-monitoring website China Digital Times
identified seven different censorship directives issued between Au-
gust 2015 and April 2016 related to economic reporting.3¢ In April
2016, Reporters Without Borders ranked China 176th out of 180
countries for press freedom.3” During the reporting year, the
websites of the New York Times, Bloomberg News, the Wall Street
Journal, and Reuters remained blocked in China.38

Significant developments demonstrating Chinese authorities’ con-
tinued disregard for transparency, impartiality, and freedom of the
press included:

e On August 25, 2015, Chinese authorities detained Caijing re-
porter Wang Xiaolu, later placing him under “criminal compul-
sory measures” on suspicion of “colluding with others and fab-
ricating and spreading fake information on [the] securities and
futures market.”39 Wang had reported that the Chinese gov-
ernment might reduce financial support for stabilizing stock
prices.40 In or around February 2016, authorities reportedly re-
leased Wang from detention at an unknown location in Shang-
hai municipality, although sources did not report on the condi-
tions of his release.4!

e Between January 2010 and November 2015, Chinese compa-
nies raised US$36.7 billion from U.S. investors in initial public
offerings, according to analysis by Bloomberg News.42 As of
August 2016, however, the Public Company Accounting Over-
sight Board (PCAOB), a non-profit corporation established by
the U.S. Congress to oversee public company audits,*3 report-
edly remained unable to obtain legal and financial documents
from China-based companies listed on U.S. stock exchanges.44
Although U.S. and Chinese regulators announced a pilot in-
spection program in June 2015,%45 inspections have not taken
place because Chinese authorities only permit limited access to
documents.46

e In December 2015, Chinese official media reported that, in
order to explain current “dramatic economic drops” in local
growth figures, several officials in northeast China had admit-
ted to “faking” GDP and other statistical data in previous
years, with some local counties having reported GDP rivaling
that of Hong Kong.4? According to a Xinhua report, “very few”
officials have lost their jobs due to manipulating data despite
provisions in the PRC Statistics Law that stipulate termi-
nation as punishment for such violations.48

e On January 26, 2016, Communist Party authorities
extralegally detained Wang Bao’an, the Director of the Na-
tional Bureau of Statistics of China,4® hours after he defended
China’s economic performance and GDP figures at a news con-
ference.50 According to international media reports, Wang’s de-
tention increased concern about the reliability of the Chinese
government’s GDP statistics.51

e In April 2016, a consortium of journalists published an
exposé on international tax avoidance schemes, revealing that
a Panamanian law firm had set up 16,300 secret offshore com-



4

panies through its offices in China and Hong Kong,52 including
companies owned by family members of eight current or past
members of the Standing Committee of the Communist Party
Central Committee Political Bureau.53 Chinese authorities
censored reporting by Chinese media and postings on social
media about the disclosure of offshore accounts.54

e Chinese government and Communist Party authorities re-
portedly investigated executives in the banking and financial
sectors in the aftermath of the 2015 Chinese stock market fluc-
tuations.?> Some executives were reportedly “disappeared” or
temporarily detained without transparent reporting on their
whereabouts.?® According to media reports, these unexplained
absences affected investor confidence and stock prices.5?

Disappearance and Arbitrary Detention of an
American Businesswoman

In March 2015, American businesswoman Sandy Phan-Gillis dis-
appeared as she was about to travel from Zhuhai municipality,
Guangdong province, into Macau.5® According to the Ministry of Foreign
Affairs, Chinese authorities placed Phan-Gillis “under investigation ‘on
suspicion of activities harmful to Chinese national security.’”59 After
holding Phan-Gillis under “residential surveillance at a designated loca-
tion” 60 for six months at an undisclosed location in the Guangxi Zhuang
Autonomous Region, authorities reportedly transferred her to the
Nanning No. 2 PSB Detention Center in Nanning municipality, Guangxi
in September.6! The Guangxi procuratorate reportedly approved her ar-
rest on October 26, but officials did not provide her with any details of
the charges.2 The U.S. State Department reported that she met with
consular officials on a monthly basis, but Chinese authorities reportedly
have prohibited her from speaking openly with consular officials or from
meeting with her lawyer.63 The U.S.-China Consular Convention (Con-
vention) provides that consular officials are entitled “to converse and to
exchange correspondence” with detained individuals and “may assist in
arranging for legal representation.”®4 According to the U.S. State De-
partment, the Chinese government’s restrictions on communication be-
tween U.S. consular officials and Phan-Gillis are “inconsistent” with
China’s obligations under the Convention.®> In June 2016, the United
Nations Working Group on Arbitrary Detention rendered an opinion
that Phan-Gillis had been arbitrarily detained.®® The opinion was based
on a determination that Phan-Gillis had been deprived of her right to
legal counsel, and that she had not promptly been brought before a judi-
cial or other independent authority since her detention began.67 In July
2016, international media reported that Phan-Gillis had been, or was
soon expected to be, indicted.68

State-Owned Enterprises

This past year, in spite of the Chinese government’s continued
promotion of structural reforms to state-owned enterprises (SOEs),
American and European companies expressed concerns that SOEs
continued to be run in a non-commercial manner. When China ac-
ceded to the World Trade Organization (WTO), the Chinese govern-
ment committed that “all state-owned and state-invested enter-



5

prises would make purchases and sales based solely on commercial
considerations . . ..”%2 In September 2015, the State Council
issued a guiding opinion on the reform of SOEs79 that would cat-
egorize SOEs as public-class and commercial-class, and encourage
market-based reforms and mixed ownership for commercial-class
SOEs.7! Chinese media reported that this effort to promote mixed
ownership will increase the efficiency of the 150,000 SOEs, which
hold more than 100 trillion yuan (approximately US$16 trillion) in
assets and employ more than 30 million people.”2 A U.S. business
association, however, reported that the impact of the reforms would
likely be limited as it does not address “core SOE issues.” 73 In the
2015 Fortune Global 500 list, 76 out of 98 Chinese companies in-
cluded were SOEs,”* and according to the World Trade Organiza-
tion Trade Policy Review Body, the Chinese government is a major-
ity shareholder in 99 of the 100 largest publicly listed companies.?>
As of May 2015, 1,012 “state-owned holding” enterprises reportedly
accounted for 68 percent of the total equity of the Shanghai and
Shenzhen stock markets according to Chinese authorities.”® In July
2016, Chinese and international media reported on listed SOEs
that had amended their articles of association to give internal
Party committees greater control over corporate decisions following
September 2015 demands by the Chinese Communist Party Cen-
tral Committee.”” Xinhua noted that the Party constitution stipu-
lates that foreign companies in China with more than three Party
members “should have” Party branches and that the numbers of
Party branches at foreign companies “are growing.” 78 During the
reporting year, Chinese authorities continued to exercise significant
influence over all types of firms.”® According to Xinhua, although
the number of SOEs may be decreasing, the “influence and domi-
nance” of SOEs is growing in strength.89 The Chinese government’s
support for SOEs reportedly has resulted in “severe overcapacity”
in industries, including steel, cement, aluminum, flat glass, and
shipbuilding, which has resulted in low global prices and trade ten-
sions with the United States and Europe.81 According to the U.S.
International Trade Commission, as of August 15, 2016, the United
States had 140 antidumping (102) and countervailing (38) duty or-
ders in force that targeted Chinese imports, 82 an increase from the
129 antidumping (98) and countervailing (31) duty orders in force
as of September 1, 2015.83

Chinese Government Support of Cyber Theft

Cyber theft and the theft of intellectual property by, or with the
support of, the Chinese government remained of significant con-
cern. In August 2015, the Washington Post reported that the U.S.
Government was considering imposing sanctions on Chinese com-
panies that had benefited from Chinese-government-supported
theft of U.S. intellectual property.®4 According to the Washington
Post report, Chinese SOEs State Nuclear Power Technology,
Baosteel Group, and the Aluminum Corporation of China likely
would have been subject to sanctions, although the U.S. Govern-
ment did not officially name them.85 In September 2015, U.S.
President Barack Obama and Chinese President Xi Jinping agreed
that “[Nleither country’s government will conduct or knowingly
support cyber-enabled theft of intellectual property, including trade
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secrets or other confidential business information, with the intent
of providing competitive advantages to companies or commercial
sectors.”86 One analyst surmised the agreement was “a tactical
maneuver by China, an effort to prevent [the United States] from
levying sanctions.” 87 In October, a cybersecurity firm reported that
Chinese attacks had continued the day after as well as in the
weeks following the agreement.88 During the reporting year, dia-
logue between the United States and China on cyber theft contin-
ued, and in December 2015, the U.S. Departments of Justice and
Homeland Security and China’s State Council agreed to guidelines
for requesting information on cyber crimes.89 In April 2016, the
United States Steel Corporation filed a complaint with the U.S.
International Trade Commission, alleging that the Chinese steel
industry had benefited from Chinese government-sponsored cyber
theft in January 2011 of trade secrets related to advanced steels.90

Intellectual Property Rights and Antimonopoly Law Enforcement

During the reporting year, American companies continued to ex-
perience the negative consequences of the Chinese government’s in-
adequate protection for intellectual property (IP), although Chinese
officials made some positive judicial and regulatory developments.
According to the Office of the U.S. Trade Representative’s Special
301 Report, China continued to “present a complex and contradic-
tory environment for protection and enforcement of IPR [intellec-
tual property rights],” noting significant problems including “ramp-
ant piracy and counterfeiting” and “unchecked trade secret
theft.” 91 In February 2016, the U.S. Chamber of Commerce identi-
fied “growing online counterfeiting” as a key area of weakness for
intellectual property protection in China.?2 Despite these chal-
lenges, Chinese authorities continued to affirm the importance of
intellectual property protection and of implementing legal re-
forms.?3 In 2015, China’s new specialized IP courts in Beijing and
Shanghai municipalities, and Guangzhou municipality, Guangdong
province, reportedly concluded 9,872 cases.?* According to the Su-
preme People’s Court, as of February 2016, Chinese courts had
publicly released more than 15 million case decisions, of which
civil, commercial, and IP cases totaled approximately 10.5 million
decisions.?> In December 2015, the State Council Legislative Af-
fairs Office made available for public comment draft revisions to
the PRC Patent Law.?¢ The draft revisions included changes such
as extending protection for design patents from 10 to 15 years and
increasing damages for intentional infringement.97

Chinese authorities’ discriminatory and non-transparent
antimonopoly enforcement remained an area of concern for Amer-
ican companies. According to a US-China Business Council survey,
80 percent of surveyed American companies were concerned about
antimonopoly law enforcement in China, including lack of trans-
parency, target enforcement, and lack of due process.?8 In August
2015, the State Administration for Industry and Commerce (SAIC)
Provisions on the Prohibition of Conduct Eliminating or Restricting
Competition by Abusing Intellectual Property Rights took effect.99
According to one USTR official, “there is a concern that China’s ex-
isting and draft antimonopoly law enforcement guidelines could be
used to improperly value intellectual property rights, which calls
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into doubt the seriousness of China’s avowed intentions to create
a system that promotes and protects intellectual property rights,”
potentially resulting in artificially low prices.19¢ In February 2016,
SAIC published for public comment its seventh draft Guidelines on
Anti-Trust Enforcement Against IP Abuse,10! which contains provi-
sions that place restrictions on licensing certain types of intellec-
tual property.192 In February 2016, the State Council Legislative
Affairs Office published a draft revision to the PRC Anti-Unfair
Competition Law, which contains provisions that, if implemented,
could strengthen trade secret protection in China by increasing ad-
ministrative fines and adopting other measures.103

The International Monetary Fund and Chinese Outbound
Investment

During the reporting year, the Chinese government reached its
goal of increased international use of the yuan, and foreign invest-
ment by Chinese companies continued to increase. In November
2015, the International Monetary Fund (IMF) decided to add the
yuan to the Special Drawing Rights (SDR), effective October 1,
2016.10¢4 Although the yuan is not fully convertible to other cur-
rencies, the IMF determined that the yuan satisfied a requirement
that a SDR currency is “freely usable.” 195 President Xi Jinping re-
portedly said that the yuan’s new status “will improve the inter-
national monetary system and safeguard global financial sta-
bility.” 106 According to a January 2016 Wall Street Journal report,
“the IMF stamp of approval puts the yuan in the same league as
the dollar, yen and sterling,” and Chinese officials have reportedly
begun to weaken the value of the yuan to increase exports.107 In
March 2016, another Wall Street Journal article reported that the
IMF requested China to release more data related to the Chinese
government’s intervention in the yuan’s exchange rate,198 although
IMF officials later denied the report, according to the state-run
news agency Xinhua.109

Foreign investments by Chinese companies, with the support of
the Chinese government and Chinese government-controlled finan-
cial institutions, continued to grow during the 2016 reporting year.
According to an analysis conducted by a research firm and non-
profit organization, as of April 2016, Chinese companies had US$30
billion in pending investment deals and projects in the United
States, indicating that total Chinese foreign investment likely will
increase in 2016 from US$15 billion in 2015.110 In the first three
months of 2016, Chinese companies announced the largest planned
acquisition of a U.S. company to date—Anbang’s US$14.3 billion
purchase of Starwood Hotels—as well as what would be five of the
six largest acquisitions, including Tianjin Tianhai’s US$6.3 billion
purchase of Ingram Micro, Qingdao Haier’s US$5.4 billion purchase
of General Electric Appliance Business, Zoomlion’s US$5.4 billion
purchase of Terex, and Dalian Wanda’s US$3.5 billion purchase of
Legendary Entertainment.111 In March 2016, Anbang withdrew its
bid for Starwood Hotels,112 and in May 2016, Zoomlion announced
it was no longer pursuing Terex.113 In January 2016, the Chinese-
led multilateral development bank, the Asian Infrastructure In-
vestment Bank (AIIB), officially opened.l1* The AIIB may be a
funding mechanism for Chinese foreign investment.115> One Amer-
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ican expert said that the AIIB may adopt standards similar to the
World Bank and other multilateral institutions, but cautioned that
“the key is if and how these standards will be enforced.” 116

Food and Drug Safety

The Chinese government continued to take steps to address food
and drug safety challenges this past year. In October 2015, the
amended PRC Food Safety Law took effect, which included strong-
er penalties for violations and additional monitoring require-
ments.117 In December 2015, the State Food and Drug Administra-
tion (SFDA), State Council, Ministry of Public Security, Supreme
People’s Court, and Supreme People’s Procuratorate jointly issued
a set of measures on facilitating inter-agency work on food- and
drug-related crime.118

Events surrounding a major drug safety scandal this past year
highlighted the ongoing tension between authorities’ efforts to en-
force drug safety measures and to silence those who question gov-
ernment oversight. In March 2016, the SFDA reportedly stated
that 29 companies and 16 clinics had illegally distributed more
than 20,000 vaccines, leading authorities to detain 130 suspects.119
In April 2016, a media report indicated that 192 criminal cases had
been filed, and 357 government officials punished.120 Another
media report, meanwhile, indicated that authorities detained as
many as 1,000 parents gathered to protest in front of a government
agency in Beijing municipality, following a vaccine scandal that
they claim caused a range of negative health consequences.121 An
April report in the Economist described the vaccine scandal as Chi-
na’s biggest in years, involving “tens of millions of dollars-worth of
black-market, out-of-date and improperly stored vaccines.” 122 The
total number of faulty vaccines was estimated at two million.123 In
response to the illegal vaccine reports, Premier Li Keqiang report-
edly said the case “exposed many regulatory loopholes.”124 The
Economist article quoted a statement President and Party General
Secretary Xi Jinping reportedly had made in 2013 in which he
linked the Party’s legitimacy to its ability to oversee food safety,
saying, “If our party can’t even handle food-safety issues properly,
and keeps on mishandling them, then people will ask whether we
are fit to keep ruling China.”125 Subsequently, the Economist’s
website was blocked in China, allegedly in response to an image of
Xi on the magazine’s coverage accompanying the report.126

The Chinese government’s non-transparent food safety regula-
tions and enforcement negatively affected at least one American
company this reporting year, and may affect American consumers
who purchase goods originating in or processed in China. According
to one American attorney who focuses on food safety, “China has
a very complex uncodified body of hundreds of standards . . . along
with a separate body of equally complex procedural regulations
overlaying them.”127 On February 1, 2016, the Jiading District
People’s Court in Shanghai municipality fined two Chinese subsidi-
aries of the American meat processor OSI Group 1.2 million yuan
each (approximately US$190,000) and sentenced an Australian cit-
izen and nine local employees to prison terms of up to three years
and fines of up to 80,000 yuan (approximately US$12,000), for the
production and sale of substandard food products.128 Although OSI
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Group had acknowledged problems in their production process 129
and tried to cooperate with local authorities,’3° OSI Group criti-
cized the judgment as “inconsistent with the facts and evidence,”
claiming authorities had recognized that the case was “never”
about food safety, but was influenced by accusations made in mis-
leading media reports.131 The Wall Street Journal described OSI
Group’s press release as an “unusual move” that “vehemently dis-
puted” the ruling.132 OSI Group’s subsidiary Shanghai Husi Food
had reportedly won recognition from the Chinese government for
safe food production and been successfully audited by the U.S. De-
partment of Agriculture (USDA) in 2004 and 2010 to potentially
allow Chinese poultry exports to the United States.133

Food safety experts have expressed concern that imports of po-
tentially unsafe Chinese food products may increase due to recent
U.S. Government action. In March 2016, the USDA’s Food Safety
Inspection Service published an audit that found China’s poultry
slaughter inspection system equivalent to that of the United
States, allowing the rulemaking process to proceed for raw poultry
from China to be imported into the United States,13¢4 despite con-
cerns in the United States.135 According to Food & Water Watch,
a U.S. non-profit organization that advocates for food safety, poten-
tially unsafe poultry exports from China will “seriously endanger”
American consumers.136
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