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ACCESS TO JUSTICE

Introduction

While many Chinese citizens persist in seeking redress for viola-
tions of their rights,! the Commission continued to observe a sig-
nificant discrepancy between official statements that affirm the
importance of law-based governance? or that promote recent legal
developments 3 and the actual ability of citizens to access justice.*
Developments during the 2017 reporting year also continued to
demonstrate that individuals and groups who attempt to help citi-
zens advocate for their rights do so at significant professional and
personal risk.

Judicial Reform Efforts

During this past year, the Commission observed some progress
and ongoing challenges as Chinese courts and local governments
implemented certain key areas of the judicial reforms outlined in
the Chinese Communist Party Central Committee Fourth Plenum
Decision on Several Major Issues in Comprehensively Advancing
Governance of the Country According to Law (Fourth Plenum Deci-
sion) from October 2014.5 Key developments included the following
areas.

JUDICIAL INDEPENDENCE

The Commission continued to observe actions and statements by
Chinese authorities that contradict their claim of judicial independ-
ence. The Supreme People’s Court (SPC) repeatedly emphasized
the Chinese Communist Party’s leadership role over the judiciary.®
At a conference held in January 2017, SPC President Zhou Qiang
urged high court presidents from across China to reject Western
ideals including “constitutional democracy, separation of powers,
and judicial independence.”? The SPC-run People’s Court Daily
published a series of articles arguing that Chinese courts retain
independence in decisionmaking even while they are subject to the
Party’s leadership.® Some legal professionals and scholars, how-
ever, viewed Zhou’s speech as a setback in the progress toward ju-
dicial independence.®

In his March 2017 delivery of the SPC’s annual work report,
Zhou Qiang reiterated the SPC’s goal of judicial independence, yet
in the same presentation, he noted the convictions of rights lawyer
Zhou Shifeng and other rights advocates 19 as key achievements of
the court system in 2016.11 Amnesty International and other
human rights organizations characterized these trials as politically
motivated,12 and one China-based lawyer said the SPC work report
signified that the court system is a political tool of the Party.13 In
this past year, reports of other politically motivated convictions
continued to emerge.l4 [See Section II—Criminal Justice for more
information.]

The Party continued to exert control over the judiciary, including
the four newly established cross-jurisdictional circuit tribunals 15
that have a mandate to improve judicial independence by pre-
venting interference by local officials.16 An inspection group under
central Party authorities conducted an inspection beginning in No-
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vember 2016 17 to ensure ideological alignment of the SPC,18 which
in turn exerts leadership over the circuit tribunals 19 through their
Party branch groups.20 In July 2017, the SPC issued an opinion
with a provision instructing chief judges to carry out plans made
by Party branch groups and adjudication committees.21

JUDICIAL ACCOUNTABILITY

Although a senior Party official declared that courts had substan-
tially achieved accountability reforms,22 implementation by lower
courts remained at an initial stage, and certain problems that au-
thorities intended to correct persisted in some localities. Meng
Jianzhu, a Party Central Committee Political Bureau member and
Political and Legal Affairs Commission Secretary, said in January
2017 that central Party authorities had substantially completed the
policy-making aspect of the judicial accountability reform,23 and in
a subsequent meeting urged political and legal affairs committee
leaders to complete basic reform efforts before the 19th National
Congress of the Chinese Communist Party2¢ scheduled to take
place in the latter part of 2017.25 In April, the SPC clarified the
supervisory roles of provincial-level court presidents and chief
judges, and generally prohibited them from giving oral or written
instructions on cases that they did not hear.26 Some lower courts
have issued rules to implement the reform 27 or held meetings for
that purpose.28 Nevertheless, an SPC official responsible for judi-
cial reform reported that certain problems regarding accountability
persisted in some localities, which included court presidents and
chief judges taking part in adjudicating cases not assigned to them
and not being able to effectively supervise associate judges.2?

CASE FILING

Despite official reports showing improvement in the case filing
system,30 some courts reportedly continued to deny individuals ac-
cess to the court system. Based on the Fourth Plenum Decision,3!
the SPC issued a set of provisions in April 2015 that requires
courts to accept all cases meeting certain procedural require-
ments,32 instead of first subjecting them to substantive review.33
Rights advocate Feng Zhenghu, however, observed that some courts
in Shanghai municipality continued to conduct substantive re-
view.34 He documented 187 cases between May 2015 and December
2016 in which seven courts in Shanghai reportedly failed to open
a case or issue a decision that explained their refusal to do so35
in cases seeking judicial review of issues including administrative
detention and land expropriation agreements.?¢ In addition, when
Feng ran for the local people’s congress in November 2016 as an
independent candidate, police from Shanghai administratively de-
tained five of his campaign assistants,3” who then tried to file a
lawsuit to rescind the administrative decisions after their release.38
The Yangpu District People’s Court in Shanghai reportedly twice
rejected their filings without issuing any official documentation ex-
plaining the decision.3? Rights defenders in other localities likewise
experienced difficulties in filing their cases.*0
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TRIAL-CENTERED LITIGATION SYSTEM

Chinese authorities took steps to implement a goal set forth in
the October 2014 Fourth Plenum Decision to shift toward a trial-
centered litigation system that includes improving the practice of
having witnesses and experts testify at trial.#l The Supreme Peo-
ple’s Court (SPC), Supreme People’s Procuratorate, Ministry of
Public Security, Ministry of State Security, and Ministry of Justice
issued a joint opinion in October 2016 that detailed key compo-
nents to improving in-court testimony and argument,*2 but the
opinion subjects a witness’ appearance to the court’s determination
that the testimony has great significance to the case.43 One SPC
official said that courts, procuratorates, and public security bu-
reaus in some localities developed evidentiary criteria for certain
common crimes to standardize investigation and to prevent illegally
obtained evidence from entering the trial phase.4* In June 2017,
the SPC selected courts in 17 locations to pilot the implementation
of three procedures of the trial-centered litigation system, namely,
pretrial conference, exclusion of illegally obtained evidence, and ju-
dicial investigation procedure for courts of first instance.#> [For
more information on developments in China’s criminal procedure
system, see Section II—Criminal Justice—Ongoing Challenges in
the Implementation of the Criminal Procedure Law.]

JUDICIAL TRANSPARENCY

The Chinese judiciary reported progress and addressed chal-
lenges in improving judicial transparency. In November 2016, SPC
President Zhou Qiang reported improvements, including the pub-
lishing of court proceedings online and making case information
available to litigation parties through court websites and text mes-
saging.%6 Zhou also acknowledged several challenges, including se-
lective disclosure of case judgments by some courts, the lack of a
robust system for third-party evaluation of courts’ disclosure ef-
forts, and the need for further delineation of judicial disclosure
standards.4? In October 2016, new SPC provisions went into effect
that further specify disclosure standards which require judges to
publish case identification information even when case content is
being withheld and to state the reason supporting nondisclosure
except when doing so may endanger state security.4® A March 2017
report shows, however, that only five courts published this informa-
tion on their websites.4#? Amnesty International observed that docu-
ments related to death penalty sentences published on the judi-
ciary’s centralized database between 2011 and 2016 represented a
small fraction of executions in China, concluding that “authorities
appear to be engaged in an elaborate policy of systematic evasion

..”50 [For more information on the judiciary’s publication of
death penalty-related documents, see Section II—Criminal Justice.]

Legal Aid

The Chinese government promulgated rules in an attempt to im-
prove the legal aid system, which continued to face problems such
as a shortage of legal aid workers, the lack of technical knowledge
in non-lawyer staff, and insufficient reimbursement for legal-aid re-
lated expenses.5! In February 2017, the Ministries of Justice (MOd)
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and Finance jointly issued an opinion directing their provincial-
level bureaus to play an active role in administering the legal aid
system and to specifically allocate funds toward implementing
measures, including supporting the recruitment and training of
new lawyers for legal aid work, obtaining legal aid services from
law firms through government procurement, and ensuring prompt
payment that is commensurate with the legal services rendered.52
The Supreme People’s Procuratorate, SPC, and MOJ issued an
opinion in April specifying that legal aid services cover criminal
case petitions (xingshi shensu),53 a process that can be used to cor-
rect wrongful convictions.?¢ A U.S.-based expert noted that access
to legal aid by migrant workers had improved in the years since
a 2006 State Council regulatory change; many of these workers,
however, continued to have difficulty obtaining aid because of vari-
ance in local rules.55

Citizen Petitioning

The petitioning system (xinfang), also known as the “letters and
visits system,” has been a popular mechanism outside of the formal
legal system for citizens to present their grievances to authorities,
either in writing or in person.?® The petitioning system reportedly
has been ineffective in addressing citizens’ grievances due to fac-
tors such as the large number of petitions,5” the limited authority
of local xinfang offices,?® shortcomings in the accountability sys-
tem,52 and corruption.®® In October 2016, the State Council Gen-
eral Office and the Party Central Committee General Office issued
measures directing government and Party agencies to conduct a
performance review at least once a year and providing sanctions for
conduct such as ineffective handling of negative public opinion or
mistreatment of petitioners that results in serious consequences.6!

The Commission continued to observe reports of violence against
petitioners. In November 2016, the public security bureau in
Yuechi county, Guang’an municipality, Sichuan province, issued a
notice stating that it started an investigation and detained nine in-
dividuals suspected of being responsible for the death of petitioner
Yang Tianzhi, whom individuals acting under a reported agree-
ment with Yuechi officials forcibly returned to Sichuan to prevent
him from petitioning in Beijing municipality.62 Although the Com-
mission observed additional reports of violence against petitioners
this past year, the reports did not include information about offi-
cials being held accountable.®3

During this reporting year, petitioners continued to face repris-
als. Authorities detained petitioners, alleging criminal or adminis-
trative offenses including “disrupting order in a public place,” 64
“picking quarrels and provoking trouble,”%5 and “obstructing offi-
cial business.” 66 In addition, in the period leading up to and during
the annual meetings of the National People’s Congress and Chinese
People’s Political Consultative Conference in March 2017, authori-
ties reportedly rounded up petitioners, including Hong Kong resi-
dents, in Beijing municipality and other locations.67

Authorities reportedly targeted groups and individuals that sup-
ported petitioners. Between November and December 2016, au-
thorities in Hubei and Sichuan provinces reportedly detained Liu
Feiyue 8 and Huang Qi,%2 and arrested them on charges related to
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“endangering state security.”’® Liu and Huang each operated
websites that monitor a range of human rights issues, including
those that involve petitioners.”? A volunteer who worked for
Huang’s website suggested that Huang’s detention was related to
his investigative reports on Yang Tianzhi’s death.’2 In March 2017,
the Fengtai District People’s Court in Beijing tried Chang
Hongyan,’3 who organized protests every weekend against the vio-
lent treatment of petitioners, on the charge of “obstructing official
business.” 74

Harassment of Human Rights Lawyers and Advocates

As the UN Special Rapporteur on extreme poverty and human
rights observed, “the crackdown on human rights lawyers . . .
made it very difficult for lawyers to be other than governmental
facilitators.” 75 This past year, the Chinese government continued
to detain and, in some cases, prosecute rights lawyers and advo-
cates targeted during a coordinated, nationwide crackdown that
began in and around July 2015 (July 2015 crackdown).”6

e On April 28, 2017, the Tianjin No. 2 Intermediate People’s
Court sentenced rights lawyer Li Heping 77 to three years in
prison, suspended for four years, with four years’ deprivation
of political rights for “subversion of state power.” 78

e On May 8, 2017, the Changsha Intermediate People’s Court
in Hunan province tried rights lawyer Xie Yang,”® who plead-
ed guilty to “inciting subversion of state power” and “dis-
rupting court order,” and retracted his prior claim of having
been tortured.8° The court released Xie on bail without issuing
a judgment.8! In a statement released by Xie’s lawyer in Janu-
ary, Xie denied any wrongdoing and said a plea of guilt would
be a result of torture or an exchange for release.?2 Shortly
after Xie’s release on May 10, authorities reportedly took him
away to an unknown location for “recovery.”83 Xie returned
home in August, but authorities reportedly had installed mul-
tiple surveillance cameras and a fingerprint-operated metal
gate outside of his home, which Xie asked to be removed.34

e In February 2017, Tianjin authorities indicted rights lawyer
Wang Quanzhang 85 on “subversion of state power.” 86 In July
2017, Wang’s wife said that she had not received any news
about her husband, and authorities reportedly prevented him
from meeting with legal counsel retained by the family.87

e Disbarred rights lawyer Jiang Tianyong %8 reportedly dis-
appeared in November 2016 after meeting the wife and law-
yers of Xie Yang in Changsha.8® On December 23, Jiang’s fam-
ily received notice that Changsha authorities had placed Jiang
under “residential surveillance at a designated location” on De-
cember 1 on suspicion of “inciting subversion of state power.” 90
On May 31, 2017, Changsha police arrested Jiang on the same
charge, and held him at the Changsha No. 1 PSB Detention
Center.91

e Tianjin authorities released rights lawyers Li Chunfu 2 and
Xie Yanyi®3 on bail in January 2017 after having detained
them for nearly a year and a half for “subversion of state
power” and “inciting subversion of state power.” 94
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e On August 14, 2017, the Tianjin No. 2 Intermediate Court
tried rights advocate Wu Gan?9> in a closed hearing for “sub-
version of state power.” 96 Procuratorial and judicial authorities
reportedly had remanded Wu’s case for supplemental inves-
tigation a total of four times 97 over the course of his lengthy
pretrial detention that began in May 2015.98

Authorities reportedly used arbitrary means to prevent lawyers
from obtaining licenses to practice law. For example, the Fengrui
Law Firm, which previously cultivated and attracted human rights
lawyers,?9 ceased operations when authorities reportedly targeted
it following the July 2015 crackdown.100 In March 2017, a partner
of the firm said that associates were unable to participate in the
annual licensing examination.191 The partner added that authori-
ties confiscated and had not returned the firm’s accounting records
and that the Beijing municipality justice bureau suspended the li-
censing examination partly on the ground that the firm had not
conducted an annual audit.102

Moreover, authorities reportedly harassed family members of
those connected to the July 2015 crackdown by imposing home con-
finement,193 enforcing surveillance,104 interfering with their domes-
tic and international travel,195 pressuring landlords to evict them
from their residence,19¢ or ordering school officials to deny admis-
sion to their children.107

Regulations on Licensing of Lawyers and Law Firms

Amendments to two sets of regulations governing the licensing of law-
yers and law firms took effect this past year,198 highlighting the govern-
ment and Party’s policy to further control and restrict the legal profes-
sion in ways that may violate the UN Basic Principles on the Role of
Lawyers.109 The amendments to the Measures on Managing Lawyers’
Practice of Law and Measures on Managing Law Firms added language
mandating lawyers to support the Party’s leadership and prohibiting
them from taking certain actions such as denying the government’s
“cult” designations, provoking dissatisfaction with the Party or the gov-
ernment, signing joint petitions or issuing open letters to undermine the
judicial system, and organizing sit-in protests and other forms of dem-
onstration outside judicial or other government agencies.11© The Meas-
ures on Managing Law Firms requires firms to establish internal Party
groups that will participate in their policymaking and management.111
The amendments prompted opposition from some in the legal commu-
nity, including a petition signed by 168 lawyers who claimed that the
regulations violated China’s Constitution, domestic laws, and inter-
national standards.112 The Commission did not, however, observe any
reports of public opposition to the amendments from the All China Law-
yers Association, the quasi-governmental agency that purportedly pro-
tects the “rights and interests” of Chinese lawyers.
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