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COMMERCIAL RULE OF Law

Introduction

December 11, 2016, marked 15 years since China acceded to the
World Trade Organization (WTO).1 The Chinese government and
Communist Party are bound by commitments detailed in the WTO
agreements and China’s accession documents.2 The Commission
found during its 2017 reporting year that the government and
Party continued to fail to comply with key WTO commitments, in-
cluding to ensure equal treatment for foreign enterprises;3 to prac-
tice a market economy;4 and to enforce the rule of law with impar-
tiality, transparency, and uniformity.5 Instead, the Chinese govern-
ment continued to promote preferential treatment for domestic in-
dustry,® compel technology transfer,” and provide significant finan-
cial and political support to outbound investment,® creating an un-
even playing field and altering market prices both domestically and
globally.® Additionally, Chinese officials continued to enforce com-
mercial regulations inconsistently, arbitrarily, and non-trans-
parently, making it difficult for foreign enterprises to compete or
enjoy open access in the Chinese market.1®© Chinese authorities
have promoted economic reform in policy documents and official
speeches,!! yet actual progress toward reform reportedly remains
limited.12 The Chinese government’s implementation of its WTO
commitments is a measure of the overall development of rule of law
in China and of the Chinese government’s willingness to comply
with its international commitments.13

Evaluation of China’s Commitment to Equal Treatment

When it joined the WTO, China committed to ensure non-dis-
crimination against foreign enterprises with respect to the procure-
ment of goods, services, and enforcement of intellectual property
rights.14 Despite official rhetoric claiming openness,’> Chinese offi-
cials continued to promote discriminatory policies that reportedly
perpetuated an uneven playing field for foreign enterprises.1®
Moreover, many reports note that private enterprises have opaque
ties to the government and Party, giving these companies an unfair
advantage in Chinese markets and in courts.!” Summarizing the
current adverse climate for foreign businesses competing in China,
the Office of the U.S. Trade Representative (USTR) reported in
March 2017 that “China continued to pursue a wide array of indus-
trial policies in 2016 that seek to limit market access for imported
goods, foreign manufacturers and foreign service suppliers, while
offering substantial government guidance, resources and regulatory
support to Chinese industries.” 18 While President and Party Gen-
eral Secretary Xi Jinping stated in January 2017 that “China will
keep its door wide open and not close it,” 1° the American Chamber
of Commerce in China (AmCham) reported in a January 2017 sur-
vey that 81 percent of foreign companies felt “less welcome in
China than before” in 2016, an increase from 77 percent the pre-
vious year.20
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INDUSTRIAL POLICIES

During this reporting year, the Chinese government continued to
promote industrial policies that reportedly disadvantage foreign en-
terprises and distort global markets.21 For example, authorities
continued to implement “Made in China 2025,” a plan released by
the State Council in May 2015,22 which is reportedly a US$300 bil-
lion plan with the goal of becoming self-sufficient in 40 percent of
core components and key basic materials by 2020, and 70 percent
by 2025.23 Chinese authorities’ de facto technology transfer require-
ments for foreign companies that want to be involved in “Made in
China 2025” and the Chinese government’s promotion of indige-
nous innovation raise national treatment and other concerns, ac-
cording to recent reports by representatives of the U.S. and Euro-
pean business communities.24

INTERNET CENSORSHIP

The Chinese government’s strict control over the Internet contin-
ued to serve as an indirect form of preferential treatment for do-
mestic enterprises, as consumers’ access to global websites re-
mained obstructed. In March 2017, USTR identified Internet cen-
sorship in China as a barrier to trade for a second year, noting that
Chinese authorities blocked “11 of the top 25 global sites” and
highlighting U.S. industry research that found that “up to 3,000
sites in total are blocked.”25 The March 2017 USTR report also
stressed that even external sites that are not blocked must pass
through the filters of China’s “Great Firewall,” in some cases slow-
ing sites down so much as to “significantly degrade the quality of
the service, in some cases to a commercially unacceptable level,
thereby inhibiting or precluding the cross-border supply of certain
services.”26 In October 2016, a U.S. computer industry association
reported that the blocking of U.S. services in China, including
Google, Facebook, Twitter, Dropbox, and LinkedIn, had resulted in
the loss of billions of dollars in revenue for U.S. companies, while
China-based Internet firms had an “unfair commercial advantage”
as they were not blocked in China or the United States.2?
AmCham’s 2017 China Business Climate Survey Report, published
in January 2017, found that 87 percent of surveyed companies re-
ported that Internet censorship negatively affected their “com-
pany’s competitiveness and operations in China,”28 and a July
2017 report by AmCham Shanghai found that for small- and me-
dium-sized member companies surveyed, “improved [IInternet ac-
cess” was their main reform priority.2° Moreover, the Chinese gov-
ernment’s arbitrary and non-transparent blocking of websites may
violate its WTO commitment to follow the rule of law, according to
a computer industry association.3? In January 2017, USTR re-
ported that it had continued outreach to the Chinese government
to discuss its “arbitrary blocking of commercial websites.” 31 In July
2017, the Chinese government reportedly requested that Apple and
a Chinese partner of Amazon take actions to limit Internet users
in China from downloading or using virtual private networks
(VPNs) to access websites censored by Chinese authorities.32
AmCham,33 the European Chamber of Commerce in China,34 and
a representative of the Hong Kong Information Technology Federa-
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tion,35 expressed concerns that the restrictions on VPNs will nega-
tively affect business users.

CYBERSECURITY

The Chinese government took regulatory steps this past year to
strengthen cybersecurity, but foreign business leaders warned that
some of these steps could disadvantage foreign firms. In November
2016, the National People’s Congress passed the PRC Cybersecu-
rity Law, which took effect on June 1, 2017.36 In April 2017, the
Cyberspace Administration of China (CAC) released draft imple-
menting measures for the data localization requirements of the
PRC Cybersecurity Law,37 mandating that Chinese authorities con-
duct a security review of certain types of data before companies can
transmit the data out of China.?® AmCham raised concerns that
these new measures on data localization would “discourage foreign
investment by unnecessarily imposing prohibitively complex or ex-
pensive requirements” in order to store their data in China.39 In
May 2017, 54 business groups sent a letter to the CAC expressing
concerns regarding provisions in the draft measures, writing that
the draft measures suggest “China is continuing to move away
from its bilateral commitments, international obligations, and glob-
al norms.” 49 The CAC subsequently informed business groups that
enforcement of certain implementing measures of the PRC Cyber-
security Law would be postponed until December 31, 2018.41

FOREIGN INVESTMENT RESTRICTIONS

The Chinese government continued to limit foreign investment in
China, and although the government took regulatory steps to re-
duce investment restrictions this past year, the impact of these
changes remained unclear. A May 2017 report by a research firm
and non-profit organization found that the Chinese government’s
restrictions on foreign investment reportedly contributed to an im-
balance of acquisitions, with acquisitions by U.S. companies in
China at their lowest level since 2009.42 In January 2017, the
State Council released the Circular Regarding Several Measures on
Expanding Further Openness and Active Utilization of Foreign In-
vestment, with the stated aim of increasing foreign investment in
China.#3 In June 2017, the National Development and Reform
Commission and the Ministry of Commerce jointly released a re-
vised Foreign Investment Industrial Guidance Catalogue (2017
Catalogue).44 The 2017 Catalogue reduced the number of categories
for which foreign investment is limited from 93 to 63;45 however,
foreign investment in media-related entities continues to be “pro-
hibited.”46 In July 2017, the European Union Chamber of Com-
merce in China issued a press release that criticized “[t]he contin-
ued use of such a discriminatory catalogue” that maintained the
“fundamental distinction” between “domestically-invested and for-
eign-invested enterprises with respect to market entry and ap-
proval requirements.” 47

During this reporting year, AmCham identified negotiation of a
U.S.-China Bilateral Investment Treaty as a priority for alleviating
restrictions on foreign investment.4® International experts have
noted that human rights concerns are becoming increasingly impor-
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tant in the drafting and enforcement of bilateral investment trea-
ties.4?

Evaluation of China’s Commitment To Practice a Market Economy

While the Chinese government committed under WTO agree-
ments to generally “allow prices for traded goods and services in
every sector to be determined by market forces,”5° it continues to
distort domestic and global prices with its practice of providing
what the Office of the U.S. Trade Representative (USTR) describes
as “substantial subsidies” to domestic industries,l and with its
non-commercial operation of state-owned enterprises.52

CHINESE GOVERNMENT SUBSIDIES

Chinese authorities continued to provide substantial subsidies to
domestic industries including steel and aluminum, resulting in
overcapacity in China and distorted global markets.?3 According to
USTR, for example, despite declining demand and no comparative
advantages in energy and raw material inputs for steel making,
China’s steel capacity continued to grow.5¢ Some international ex-
perts point to government subsidies as a key cause of overcapacity
in the steel and aluminum sectors.5> This overcapacity has led to
excess global supply, distorting global market prices.>6 The Chinese
government has previously claimed it would allow “market forces
to play a central role” in allocating resources and reducing over-
capacity,5? yet output in many areas has reportedly continued to
increase.?® A report commissioned by an international environ-
mental advocacy group found that China’s steel capacity increased
as many of the steel factories the Chinese government claimed it
shut down as part of efforts to reduce overcapacity had already
been closed or were already idle.59

This past year, the U.S. Government filed WTO disputes against
the Chinese government regarding its use of subsidies to boost do-
mestic production. In September 2016, the U.S. Government filed
a dispute over Chinese subsidies for wheat, rice, and corn pro-
ducers.®? In January 2017, the U.S. Government filed a WTO dis-
pute regarding Chinese subsidies to the aluminum sector.61 In
April 2017, the U.S. Government requested that the Chinese gov-
ernment notify the WTO about 80 government measures that pro-
vided subsidies to Chinese companies.62 The U.S. Government’s
584-page request included translations of each of the measures,®3
as the Chinese government had failed to provide translations them-
selves, despite committing to provide translations of all its trade
laws, regulations, and other measures.?4 The request noted that
these subsidies were part of a program that appeared to be a “suc-
cessor” to China’s Famous Brands Program, which the U.S. Gov-
ernment successfully challenged in a WTO dispute filed in 2008.65
In addition to not providing translations, the Chinese government
has not fully complied with its WTO obligations to publish all
trade-related laws, regulations, and other measures, making WTO
disputes more challenging.66
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State-Owned Enterprises and the Communist Party

State-owned enterprises (SOEs) continue to play a key role in the Chi-
nese economy.6? According to 2016 statistics, the National Bureau of
Statistics of China reported that there were 133,631 SOEs®6® and
291,263 state-holding companies operating in China.®® Observers note
that SOEs tend to be less productive than private companies,’® yet Chi-
nese government statistics showed that the number of industrial sector
state-holding companies increased yearly from 2011 to 2015.71 According
to an April 2017 International Monetary Fund (IMF) publication, SOEs
accounted for over 50 percent of bank credit in China and around 60
percent of corporate debt in China.’2 The provision of loans from state-
owned banks to SOEs on a non-commercial basis serves as a major form
of government subsidy in China,’ and according to the IMF distorts the
“allocation of resources” and promotes “inefficiency.” 74

The Chinese Communist Party played an increasingly important role
in SOEs 75 and reportedly increased its influence over other types of cor-
porate entities in China as well.7¢ While Chinese officials maintain that
SOEs are “entitled to make independent business operation deci-
sions,” 77 in October 2016, President and Party General Secretary Xi
Jinping stressed Party leadership is the “root” and “soul” of SOEs.”8 In
June 2017, the director of the State-Owned Assets Supervision and Ad-
ministration Commission of the State Council reported that SOEs em-
ployed over 40 million workers, more than 10 million of whom were
Party members.” Experts note that the Party asserts a leadership role
in corporate decisionmaking for SOEs.89 According to an August 2017
Wall Street Journal analysis, since 2016, at least 32 Hong Kong-listed
SOEs have proposed amendments to their articles of association to ex-
plicitly give Party committees the authority to advise corporate
boards; 8! these companies have a combined market capitalization of ap-
proximately $1.2 trillion USD, totaling nearly one-third of the total
value of stocks listed in Hong Kong.82 Private companies are also sub-
ject to Party control and influence,®3 with 1.6 million non-public compa-
nies having internal Party groups, according to Party Central Com-
mittee statistics.84

Evaluation of China’s Commitment to Rule of Law

Despite the Chinese government’s WTO commitments to “apply
and administer in a uniform, impartial and reasonable manner all
its laws, regulations and other measures,” 85 Chinese officials con-
tinued to enforce laws and regulations, including in the commercial
sphere, in an arbitrary and non-transparent manner.8¢ The Amer-
ican Chamber of Commerce in China’s (AmCham) 2017 American
Business in China White Paper found that “inconsistent regulatory
interpretation and unclear laws [were] the top business challenge
. . . for the second year in a row.” 87

WEAK INTELLECTUAL PROPERTY RIGHTS PROTECTION AND LIMITED
REFORMS

This past year, the Chinese government continued to provide in-
effective protection for intellectual property rights. For example, in
April 2017, the USTR again placed China on its priority watch list
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in its 2017 Special 301 Report, due to concerns including “wide-
spread infringing activity” as well as problematic “[s]tructural im-
pediments to civil and criminal enforcement.” 88 In 2016, 88 percent
of counterfeit imports seized by the U.S. Department of Homeland
Security reportedly were from China (52 percent) and Hong Kong
(36 percent).89 In December 2016, the USTR re-listed Taobao, a
subsidiary of the Alibaba Group and the largest online shopping
website in China by merchandise volume, as a “notorious market”
due to “the large volume of allegedly counterfeit and pirated goods
available and the challenges rights holders experience in removing
and preventing illicit sales.”90 In December 2016, the National
People’s Congress issued a draft PRC E-Commerce Law for public
comment that, according to AmCham, may make it more difficult
for trademark owners to obtain the removal of online listings for
goods with infringing trademarks on e-commerce platforms.9?

During this reporting year, the Chinese government also took ac-
tions that, according to some legal experts, could strengthen intel-
lectual property protection. In December 2016, the China Trade-
mark Office revised the Trademark Review and Examination
Standards,®2 and in January 2017, the Supreme People’s Court
(SPC) issued provisions on administrative trademark litigation.93
Some legal experts noted that the revised standards and SPC pro-
visions could provide greater protection in China against bad faith
trademark filings.9¢ The SPC, in a case decided in December 2016
prior to its issuance of the provisions, ruled partially in Michael
Jordan’s favor in a series of administrative trademark disputes
over a Chinese company’s use of the American basketball star’s
name in China.%5

DUE PROCESS CONCERNS FOR BUSINESSPEOPLE

Despite official reports of progress in judicial transparency,® cer-
tain cases involving Chinese and foreign businesspeople detained
or investigated this past year highlighted ongoing transparency
and due process concerns. The Bureau of Consular Affairs of the
U.S. Department of State’s country information for China notes
that “[t]he Chinese legal system can be opaque and the interpreta-
tion and enforcement of local laws arbitrary. The judiciary does not
enjoy independence from political influence.” 97
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Arbitrary Detention of Sandy Phan-Gillis

On April 25, 2017, the Nanning Intermediate People’s Court in
Nanning municipality, Guangxi Zhuang Autonomous Region, reportedly
sentenced American businessperson Sandy Phan-Gillis to three years
and six months’ imprisonment on the charge of espionage in a closed
trial.98 On April 29, Chinese authorities deported Phan-Gillis to the
United States.?2 In March 2015, Chinese state security agents had de-
tained Phan-Gillis as she traveled from Zhuhai municipality,
Guangdong province, to Macau.l°0 In June 2016, the UN Working
Group on Arbitrary Detention found that Chinese authorities had arbi-
trarily detained Phan-Gillis.101 At a Commission hearing, Jeff Gillis,
Phan-Gillis’s husband, asserted that Chinese authorities tortured his
wife and denied her “many of the rights she is entitled to under Chinese
and international law.” 102 Gillis noted that “Sandy was not allowed to
speak with her lawyer for well over a year. She was not charged with a
crime for well over a year. For about the first year and a half, her
monthly 30-minute visits with the U.S. Consul were supervised by
agents of China State Security, the very people who tortured her.” 103

The cases of three prominent executives of Chinese firms, Xiao
Jianhua, Guo Wengui, and Wu Xiaohui, highlighted the risk that
businesspeople face when suspected of corruption or when dealing
closely with corrupt officials.194 In January 2017, unidentified secu-
rity personnel reportedly abducted Xiao, a Canadian citizen, from
a hotel in Hong Kong and detained him at an unknown location be-
lieved to be in mainland China.1%5 In April 2017, after Guo alleged
corruption involving family members of Chinese government offi-
cials,196 Interpol reportedly issued a “red notice” at the request of
the Chinese government seeking Guo’s provisional arrest and ex-
tradition.107 In June 2017, Chinese authorities reportedly detained
Wu Xiaohui, the chairman of Anbang Insurance, on undisclosed
grounds.198 The Hong Kong-based newspaper South China Morn-
ing Post described “Wu’s Anbang” as “one of the most powerful and
well-connected players on the domestic and overseas capital mar-
kets.” 109 In 2014, Anbang purchased the Waldorf Astoria hotel in
New York for US$1.95 billion.110 [For more information on the
Party and government’s anticorruption efforts, see Section III—In-
stitutions of Democratic Governance.]

FOREIGN EXCHANGE CONTROLS

Although in previous years the Chinese government intervened
to devalue the yuan and thereby unfairly promote Chinese exports,
recent government interventions had the goal of preventing a rapid
depreciation of the yuan, according to an April 2017 report by the
U.S. Department of the Treasury.11! The report notes that the Chi-
nese government needs to demonstrate that its lack of intervention
to devalue the yuan “over the last three years represents a durable
policy shift . . ..”112 The U.S. Department of the Treasury and the
American Chamber of Commerce in China expressed continuing
concerns regarding transparency of foreign exchange interventions
and capital control regulations.113
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UNEVEN ENFORCEMENT OF FOOD SAFETY REGULATIONS

Chinese officials continued to emphasize the importance of food
safety this past year, as several food safety concerns came to light
and exposed ongoing regulatory challenges. In March 2017, Pre-
mier Li Keqiang described the effort to strengthen food safety regu-
lation as requiring “the utmost rigor.” 114 According to analysis
published by the Paulson Institute in April 2017, however, “micro-
biological hazards remain unchecked, supply chain management is
weak, and policies are uncoordinated across disparate levels of the
government.” 115 According to the China Food and Drug Adminis-
tration, in 2016, authorities punished violators of food safety regu-
lations in 181,000 cases.!1® Chinese and international media re-
ported on a number of food safety scandals in China, including
those affecting soy sauce 117 and milk powder.11® In describing a
scandal in Tianjin municipality involving counterfeit soy sauce
made with industrial salt and unsafe tap water that was “unfit for
human consumption,” a Renmin University professor said “the fact
that these small food processors were able to churn out fake prod-
ucts worth hundreds of million [sic] of yuan undetected for years
shows what little local authorities have done to weed out the prob-
lem of poor-quality food” and that it “underscores how weak law
enforcement is in fighting food safety violations.”119 In October
2016, new food safety measures took effect, requiring online plat-
forms to establish a system for examining vendor credentials and
product quality.120 According to an American law firm’s analysis,
the new measures may make it easier for companies to determine
the source and stop the sale of counterfeit food products by impos-
ing liability and disclosure requirements on online platforms.121

The American Chamber of Commerce in China noted that the ex-
istence of “complex compliance concerns” due to the “opaque nature
of Party influence on government and weak regulatory trans-
parency” 122 and “inconsistency in [the government’s] interpretation
of policies, laws, and regulations, and in standards for law enforce-
ment” created difficulties for food companies operating in China.123
For example, in October 2016, the Jiading District Market Super-
vision and Management Bureau in Shanghai municipality report-
edly revoked the food production license and issued an additional
24 million yuan (US$3.55 million) in fines to Shanghai Husi and
its U.S. parent company, OSI Group, for a July 2014 food safety
incident.12¢4 In 2016, OSI Group had criticized the judgment in the
related criminal case as “inconsistent with the facts and evidence,”
claiming authorities had recognized that the case was “never”
about food safety, but was influenced by accusations made in mis-
leading media reports.125

The U.S. and Chinese governments’ trade negotiations during
this reporting year included a focus on food safety in the beef and
poultry trade.126 In June 2017, the Chinese government permitted
the import of American beef into China for the first time since
2003, when imports were stopped due to concerns over mad cow
disease in the United States.127 In June 2017, the Food Safety and
Inspection Service of the U.S. Department of Agriculture (USDA)
published a proposed rule to permit the import of “poultry products
from birds slaughtered in [China]” based on a determination that
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China’s “poultry slaughter inspection system is equivalent” to that
in the United States.l22 A U.S. non-profit organization rec-
ommended that USDA withdraw the proposed rule because “Chi-
na’s food safety system is simply too weak to ensure that poultry
exports are safe to eat.” 129

Outbound Investment and Regional Trade Partnerships

During this reporting year, the Chinese government continued to
provide significant financial incentives to promote outbound invest-
ment, raising concerns that the Chinese government’s lack of trans-
parency in commercial dealings and its preferential treatment of
state-owned enterprises (SOEs) may have an even greater impact
on foreign markets than it has to date. In May 2017, a total of 29
foreign heads of state or government 130 and representatives from
over 130 countries 131 gathered in Beijing municipality at the first
global forum on the Chinese government’s Belt and Road (B&R)
Initiative.132 The initiative consists of a “belt” on land from China
to Europe, as well as a “road” of shipping routes from China
through Southeast Asia to India and Europe, and the Chinese gov-
ernment envisions global “participation.”133 Several European
Union member countries raised concerns about transparency short-
comings and a lack of social and environmental safeguards 134 in
the joint communiqué issued after the forum.135 SOEs have played
a leading role in B&R infrastructure projects;136 since the an-
nouncement of B&R in 2013, 47 central SOEs have participated in
1,676 B&R infrastructure projects.137 For example, the SOE China
Communications Construction announced US$12.6 billion in new
projects in 2016, a reported 10 percent of total new B&R projects
announced.!38 Two American researchers described the B&R Initia-
tive as “a game-changing plan to bring about the next stage of
globalization,” noting that Chinese authorities plan for approxi-
mately US$1 trillion in concessionary loans for infrastructure
projects through state-owned policy banks.139

During this reporting year, the Chinese government played a key
role in multilateral financial institutions. For example, the China-
led Asian Infrastructure and Investment Bank (AIIB) played a sig-
nificant role in international financing, reportedly approving over
US$1.7 billion in loans in 2016.140 The AIIB also co-financed
projects with other multilateral banks, including the World
Bank 4l and the Asian Development Bank (ADB).142 A TU.S.
human rights organization noted that in projects co-financed by the
AIIB and the World Bank, ADB, or other multilateral financial in-
stitutions, “the social and environmental standards or safeguard
policies of those institutions are likely to apply.” 143
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