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CRIMINAL JUSTICE

Introduction

During the Commission’s 2017 reporting year, Chinese govern-
ment and Communist Party officials continued to abuse criminal
law and police power to further their priorities in “maintaining so-
cial stability” and perpetuating one-party rule at the expense of in-
dividual freedoms.1

Ongoing Use of Arbitrary Detention

Extralegal and extrajudicial forms of detention that restrict a
person’s liberty without judicial oversight? violate Article 9 of the
Universal Declaration of Human Rights (UDHR)3 and Article 9(1)
of the International Covenant on Civil and Political Rights
(ICCPR).4 Some commonly used forms of extralegal and
extrajudicial detention in China are described below.

BLACK JAILS

“Black jails” are detention sites that operate outside of China’s
judicial and administrative detention systems.5 After the Chinese
government abolished the reeducation through labor system in
2013,6 the Commission continued to observe Chinese authorities’
use of “black jails” "—including a type known as “legal education
centers”8—to suppress individuals such as Falun Gong practi-
tioners ? and petitioners.19 The Commission also observed multiple
reports of Chinese authorities detaining rights advocates in “black
jails” prior to and during the annual meetings of the National Peo-
ple’s Congress and Chinese People’s Political Consultative Con-
ference in March 2017.11 [For more information on Falun Gong
practitioners and petitioners, see Section II—Freedom of Religion
and Section III—Access to Justice.]

PSYCHIATRIC INSTITUTIONS

Despite provisions in the PRC Mental Health Law 12 and related
regulations 13 aimed at protecting citizens from such abuse, Chi-
nese authorities continued to forcibly commit individuals to psy-
chiatric facilities for political reasons 4 and used psychiatric hos-
pital staff as instruments of “maintaining social stability.” Civil
Rights & Livelihood Watch (CRLW), a human rights monitoring
group based in China, documented a case in Anhui province in
which personnel of a psychiatric facility participated in “stability
maintenance” efforts by preventing a petitioner from traveling to
Beijing municipality.1> CRLW observed that despite new laws and
regulations aimed at improving mental health services, individuals
who need mental health care lack access, while authorities con-
tinue to abuse the system to control petitioners and others defend-
ing their rights.16

CHINESE COMMUNIST PARTY DISCIPLINARY PROCESS (SHUANGGUI)

Under an investigation process known as “double designation”
(shuanggui), Party investigators may summon Party members 17 to
appear for interrogation at a designated time and place for alleged
Party discipline violations such as corruption.l® The shuanggui
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process is within the Party’s control and outside China’s legal sys-
tem; it is a form of extralegal detention1® that contravenes rights
guaranteed under the UDHR and the ICCPR.20 Human Rights
Watch reported in December 2016 that prolonged solitary confine-
ment, ill treatment, and threats against family members during
shuanggui remained common.2! In March 2017, a Canada-based
media outlet published a report detailing the torture and abuse
that Wang Longming, a former manager of a state-run tobacco fac-
tory, suffered during his nearly two-month stay in shuanggui in
2015.22 According to the report, authorities subjected Wang to nu-
merous forms of torture, including sleep deprivation and being
forced to sit on a small stool for 20 hours.23

In December 2016, the National People’s Congress Standing
Committee announced a pilot reform program that establishes su-
pervisory commissions (jiancha weiyuanhui) in three province-level
jurisdictions to take over the functions of investigating corruption
and other official misconduct, functions orginally performed by
three government bodies.2¢ The program authorizes the super-
visory commissions to carry out 12 investigative measures includ-
ing interrogation (xunwen) and confinement (liuzhi), without speci-
fying limitations on the length of time or the manner of implemen-
tation.25 According to legal experts, the implications of this new
program, such as whether it will replace shuanggui2?6 and how the
detention authority will be exercised,2? remain unclear.

Criminal Law
USE OF CRIMINAL LAW TO PROSECUTE RIGHTS ADVOCATES

This past year, the Chinese government continued to use broadly
defined crimes to punish individuals such as rights advocates, law-
yers, and members of some ethnic minority groups. The UN Work-
ing Group on Arbitrary Detention (Working Group) considers a de-
tention arbitrary “even if it is authorized by law . . . if it is pre-
mised upon an arbitrary piece of legislation or is inherently unjust,
relying for instance on discriminatory grounds.” 28 During the Com-
mission’s 2017 reporting year, the Working Group found the deten-
tions of rights lawyer Xia Lin2° and religious leader Wu Zeheng 3°
to be arbitrary.3?

e Endangering state security. The Chinese government con-
tinued to prosecute individuals under “endangering state secu-
rity” charges for peacefully exercising their rights.32 Articles
102 to 112 of the PRC Criminal Law—listing offenses including
“subversion of state power,” “separatism,” and “espionage’—
are collectively referred to as crimes of “endangering state se-
curity,” some of which carry the death penalty.33 In one recent
example, in March 2017, the Foshan Intermediate People’s
Court in Foshan municipality, Guangdong province, convicted
Su Changlan34 and Chen Qitang35 of “inciting subversion of
state power” and sentenced them to three years’ and four years
and six months’ imprisonment, respectively, for “attacking the
socialist system” by means of spreading rumors and commit-
ting libel on the Internet.3¢ Authorities in Foshan detained Su
and Chen in October and November 2014, after they voiced
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support for the fall 2014 pro-democracy protests in Hong
Kong.37

¢ Extortion. Authorities continued38 to charge rights advo-
cates and petitioners3® with “extortion,”40 the elements of
which are undefined in the PRC Criminal Law and judicial in-
terpretations.4!l In cases of petitioners42 allegedly committing
“extortion” against local government entities,*3 judgments pub-
lished during this past year show that some courts viewed peti-
tioning as a means of threat.4* Relying on information from
the Chinese judiciary’s judgment database, a China-based legal
scholar observed an increase in such cases between 2013 and
2016, from about 25 to 280 across China.45

e Gathering a crowd to disturb social order and gath-
ering a crowd to disturb order in a public place. Authori-
ties continued to invoke Articles 290 and 291 of the PRC
Criminal Law 46 against citizens4? in manners that infringed
on their rights, including the freedom of assembly and reli-
gion.48 For example, in April 2017, the Changji Municipal Peo-
ple’s Court in Changji Hui Autonomous Prefecture, Xinjiang
Uyghur Autonomous Region, tried five individuals4® on the
charge of “gathering a crowd to disturb social order” for partici-
pating in unauthorized Christian gatherings.50 In February
2017, the Supreme People’s Court issued measures specifying
that individuals who participate in sit-in protests, distribute
print materials, chant slogans, or hold up banners outside a
courthouse are subject to criminal prosecution under a range
of criminal offenses, including Articles 290 and 291 of the PRC
Criminal Law.51

¢ Picking quarrels and provoking trouble. This past year,
authorities prosecuted petitioners and rights advocates®2 for
“picking quarrels and provoking trouble.”?3 A U.S.-based legal
scholar observed that “the vagueness of the ‘crime’ . . . allows
police unlimited discretion to detain and arrest offenders for al-
most any action.”54 The Chinese government expanded this
provision to cover Internet activities in 201355 and has since
used it to prosecute individuals for online speech.6 For exam-
ple, in September 2016, the Gangzha District People’s Court in
Nantong municipality, dJiangsu province, sentenced Shan
Lihua57 to two years and three months’ imprisonment partly
in connection with her online activities advocating women’s
rights and helping victims of forcible demolition and reloca-
tion.58

e Illegal assembly, procession, or demonstration. In De-
cember 2016, the Haifeng County People’s Court in Shanwei
municipality, Guangdong, convicted eight individuals 59 of “ille-
gal assembly, procession, or demonstration,”®® among other
crimes, and imposed sentences ranging from 2 years’ to 10
years and 6 months’ imprisonment for participating in protests
that lasted for 85 days in Wukan village, Donghai subdistrict,
Lufeng city, Shanwei, calling on the government to release
Wukan’s elected village committee head Lin Zulian (also
known as Lin Zuluan) and to address villagers’ complaints re-
garding official corruption in village land sales.6! [For more in-
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formation on the Wukan village protests, see Section III—Insti-
tutions of Democratic Governance.]

e Other criminal offenses. This past year, authorities ac-
cused rights advocates and religious practitioners of other
criminal offenses, including “illegal business activity,” 62 “defa-
mation,” 3 “misappropriation of funds,” %4 “sabotaging produc-
tion and operation,” 6> “organizing and using a cult to under-
midne ’igplementation of the law,”66 and “disturbing court
order.”

Ongoing Challenges in the Implementation of the Criminal
Procedure Law

COERCED CONFESSIONS

The Chinese government and Communist Party emphasized the
procuratorate’s supervisory role over criminal investigation and
continued to improve implementation of the existing legal provi-
sions 68 that address the problem of investigators’ use of coercion
and overreliance on confession in criminal cases.®® In October 2016,
five central government bodies issued a joint opinion that obligates
the procuratorate in certain important cases to ensure the legality
of evidence before the conclusion of an investigation by directly
questioning the criminal suspect about the existence of a coerced
confession or illegal evidence collection practices.”’® In June 2017,
the same government bodies issued provisions specific to the exclu-
sion of evidence obtained by torture.”l A U.S.-based legal scholar,
however, noted the ineffectiveness of the provisions because “they
maintain a narrow view of what type of evidence should be ex-
cluded and also continue to allow subsequent non-coerced confes-
sions after an initial coerced one.” 72 In March 2017, Cao Jianming,
Procurator-General of the Supreme People’s Procuratorate (SPP),
reported that in 2016, the procuratorate corrected 34,230 cases of
illegal investigation practices, such as extracting confessions by tor-
ture, but did not report any instance of criminal prosecution of in-
vestigators who engaged in abuse.”’? Despite these official pro-
nouncements, reports of coerced confession continued to emerge
this past year,”* with some indicating that procurators participated
in the practice.”> [For more information on custodial torture and
abuse, see Torture and Abuse in Custody in this section.]

RESIDENTIAL SURVEILLANCE AT A DESIGNATED LOCATION

Under Article 73 of the PRC Criminal Procedure Law (CPL), au-
thorities can enforce a form of detention known as “residential sur-
veillance at a designated location” (RSDL)7¢ to detain a person at
an undisclosed location for up to six months in cases involving
charges of “endangering state security” (ESS), terrorism, or serious
bribery.”” A U.S.-based scholar noted that RSDL is susceptible to
abuse if authorities apply ESS charges as a pretext to forgo crimi-
nal suspects’ rights.”® Reports that emerged this past year indicate
that torture and abuse took place in the enforcement of RSDL.7?
In some cases, authorities reportedly enforced RSDL even when
they did not allege any of the three types of offenses that permit
this form of detention.8° In the case of Jiang Tianyong, a disbarred
rights lawyer who disappeared on November 21, 2016, authorities
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reportedly did not provide his family notice of him being detained
under RSDL within the timeframe required by law 8! and refused
to disclose his detention location or to allow his family and lawyers
to meet with him.82 The location of Jiang’s detention remained un-
known for over six months.83

ACCESS TO COUNSEL

This past year, the Chinese government denied access to legal
counsel to some individuals, particularly those detained in politi-
cally sensitive cases. Individuals charged with ESS crimes—which
the government often used against rights advocates 84—continued
to face obstacles in meeting with their lawyers.85 In cases involving
ESS, terrorism, and serious bribery (“three categories of cases”
(sanlei anjian)),8® Article 33 of the PRC Lawyers Law as amended
in 201287 qualifies detainees’ right to meet with their lawyers by
referencing the PRC Criminal Procedure Law, which requires law-
yers to obtain approval from the agency investigating the case but
does not provide for a specific timeframe within which the agency
must decide on such an application.®® In the case of detained law-
yer Jiang Tianyong,89 his lawyers questioned the legality of the au-
thorities’ decision to repeatedly deny Jiang access to counsel on
ESS grounds yet permit a news reporter to interview him.90

This past year, authorities obstructed or denied access to counsel
for those detained in cases involving rights advocacy or the exercise
of internationally recognized freedoms,®! and in some cases har-
assed or intimidated their lawyers.92 Liu Zhengqing, lawyer of de-
mocracy advocate Chen Yunfei,?3 said that after a December 2016
court hearing in which he represented Chen before the Wuhou Dis-
trict People’s Court in Chengdu municipality, Sichuan province,
court officials detained him for four hours, searched his briefcase,
and seized his computer.94¢ Another report from this past year indi-
cated that the lawyer initially retained by the family of petitioner
Ding Meifang 95 withdrew representation after government officials
reportedly asked the lawyer to demand that Ding make a guilty
plea.96

In May 2017, authorities detained rights lawyer Chen Jian’gang,
his wife, and their two minor children when they were traveling in
Yunnan province.??” Previously, Chen publicized accounts of au-
thorities torturing his client 28 Xie Yang,%? a rights lawyer detained
as part of the crackdown against rights lawyers and advocates that
began in and around July 2015 (July 2015 crackdown).100

OTHER DUE PROCESS CONCERNS

The following examples highlight certain due process violations
that infringe on individuals’ substantive rights:
¢ Prolonged pretrial detention. Although the PRC Criminal
Procedure Law permits law enforcement officials to extend the
prescribed investigation period,1°! prolonged pretrial detention
constitutes a violation of international human rights stand-
ards.192 Some detainees reportedly remained in prolonged pre-
trial detention,93 in some cases because authorities extended
the investigation period or canceled scheduled hearings.194 One
example suggests that cooperation with the authorities can re-
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duce a detainee’s time in detention: Zhang Wanhe,195 whom
authorities detained in June 2015 outside a courthouse where
she participated in an advocacy event,106 said that authorities
tried and then released her in January 2017 after she admitted
guilt and terminated her lawyer, whereas Yao dJianqing,107
whom authorities detained at the same event, did not cooper-
ate as Zhang did and remained in pretrial detention.108

e Delay in judicial proceedings. Delays in judicial pro-
ceedings likewise lengthen a person’s time in detention.19° In
one example, after military veteran and petitioner Gao
Hancheng 110 appealed a June 2016 conviction for “gathering a
crowd to disturb social order,” the Wuhan Intermediate Peo-
ple’s Court in Hubei province, after three adjournments, held
a pretrial conference for the first time on April 25, 2017, and
did not issue a trial date.11l While in detention, Gao reportedly
had a stroke and lost mobility in January 2017; the prolonged
detention reportedly contributed to the deterioration of his
health.112

e Procedural irregularities in law enforcement. Reports
from this past year indicate that law enforcement authorities
in some localities did not present proper documentation before
restricting citizens’ liberty or conducting a search 113 in viola-
tion of China’s domestic laws.114

Draft Amendment to the PRC People’s Police Law

In December 2016, the Ministry of Public Security issued a draft
amendment 115 to the PRC People’s Police Law 116 that includes pro-
posed statutory codification of existing regulations defining the scope of
police authority to carry and use firearms.117 The draft amendment
seeks to authorize police to use firearms in five situations, including
when someone commits or escapes after having committed an offense
that seriously endangers “state security” or “public safety,” and when
someone damages property that the government has designated as a
target of protection.11® Noting the broad definitions of “state security”
and “public safety” under Chinese law, Human Rights Watch (HRW)
criticized the draft amendment for being inconsistent with international
standards that prohibit law enforcement officials from using firearms
unless it is necessary to prevent “imminent threat of death or serious in-
jury . . ..”119 HRW also pointed out the lack of meaningful limitations
on other police powers covered by the proposed amendment.120 Radio
Free Asia, for example, published multiple reports of such abuse of po-
lice power this past year.121

Torture and Abuse in Custody

This past year, reports continued to emerge that Chinese au-
thorities tortured and abused individuals in detention,!22 including
rights lawyers and advocates detained as part of the July 2015
crackdown. Family members of rights lawyer Li Chunful23 re-
ported that he returned home in January 2017 in a severely al-
tered physical and mental state, exhibiting paranoia and schizo-
phrenic behavior124 as well as having damage to his neck and
spine.125 Li told his wife that authorities had drugged him daily for
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the first portion of his detention.126 Rights advocate Wu Gan 127
and rights lawyer Wang Yu 128 both reported that authorities tor-
tured them with methods including sleep deprivation and shackling
of their hands and feet.129 The China Human Rights Lawyers Con-
cern Group reported in January 2017 that rights lawyers Wang
Quanzhang 130 and Li Heping131 had been tortured by electric
shock to the point of fainting during the period they spent in
RSDL.132 Li Heping’s wife also said that authorities had forcibly
medicated Li for 22 months with a drug that caused “muscle pains,
lethargy, and blurred vision” and shackled him for a month in such
a way that he could not stand upright.133 Other reports from this
past year described additional instances in which authorities ad-
ministered medication as a means of torture.134

Rights lawyer Xie Yang also gave detailed descriptions of the tor-
ture he suffered during his detention in connection with the July
2015 crackdown. In January 2017, Xie told his lawyers that during
the portion of his detention spent under residential surveillance at
a designated location (RSDL),135 authorities deprived him of sleep,
interrogated him for periods of over 20 hours, forced him to sit on
stacked stools, punched him, kicked him, and kneed him in his ab-
domen and lower extremities on multiple occasions.13¢ Xie noted
that officials carried out these actions directly under the camera in
the room to avoid being recorded.137 Xie also identified over 20 offi-
cials who participated in his abuse 138 and revealed that officials
repeatedly pressured him to confess and to keep quiet about his
torture.139 Xije said in a letter that he reported the torture to two
procurators, but they did not make a record of it.140 Party- and
state-run media claimed that another detained lawyer fabricated
the accounts of Xie’s torture,14! but Xie’s lawyer affirmed their ve-
racity.142

Inadequate Medical Treatment

The Commission further observed reports of authorities denying
or failing to provide detainees adequate medical treatment,43
which may amount to torture 144 or violation of other international
human rights standards.145 For example, political reform advocate
and Nobel Peace Prize laureate Liu Xiaobo died of liver cancer in
July 2017 while serving an 11-year sentence for “inciting subver-
sion of state power.” 146 Liu’s health condition prompted questions
of “whether the cancer could have been diagnosed earlier, or
whether poor treatment contributed to his declining health.” 147

Lack of Accountability for Officials Involved in Torture

The Commission did not observe reports of Chinese authorities
imposing criminal liability on the perpetrators of abuse in the
above-mentioned cases, or in the case of Lei Yang. A resident of
Beijing municipality, Lei Yang died in May 2016 shortly after
plainclothes police officers in Beijing took him into custody.'48 In
December, authorities announced their decision not to criminally
prosecute the officers despite their finding that the officers com-
mitted “dereliction of duty”14® and caused Lei’s death by twice re-
straining him, including by kneeling and stomping on his neck and
face, wrapping an arm around his neck, and pressing on the back
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of his neck.159 Chinese law requires criminal prosecution if a gov-
ernment official causes the death of one or more persons as a result
of dereliction of duty.151 The Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, which
China signed and ratified,152 requires a State Party to prosecute
the perpetrator of torture or other forms of mistreatment.153

Draft Law Affecting Public Security Bureau Detention Centers

The Chinese government issued a draft law that proposes to
limit the use of shackling in detention, but legal experts question
its effectiveness in curbing custodial abuse in general because it
does not improve transparency or resolve an apparent conflict by
continuing to allow police to run detention centers. In a January
2017 ruling, the Supreme People’s Court (SPC) affirmed a lower
court’s dismissal of a compensation claim filed by a former death-
row inmate who alleged that he suffered disfiguration and loss of
mobility in his limbs as a result of wearing shackles during deten-
tion.154 The SPC found that the treatment alleged by the claimant
was consistent with the PRC Public Security Bureau Detention
Center Regulations (PSB Detention Center Regulations),155 which
require every death-row inmate to be shackled.1?6 The UN Stand-
ard Minimum Rules for the Treatment of Prisoners, however, pro-
hibit the use of chains or irons as restraints and limit other kinds
of restraints to the extent necessary for reasons such as prevention
of escape during transfer, and of personal injury or property dam-
age.157 In June 2017, the Ministry of Public Security issued a draft
law that would replace the PSB Detention Center Regulations.158
The draft law limits the use of shackles to what is necessary for
“preventing danger,” bringing the current legal framework closer to
international standards in this respect.159 Lawyers and legal schol-
ars, however, are skeptical about the draft law’s effectiveness in
curbing custodial abuse in general because it lacks provisions that
improves transparency and it continues to give police the power to
control PSB detention centers, an arrangement that conflicts with
the role of police as investigators.160

Wrongful Conviction

In the past reporting year, the Chinese government made some
efforts to address the problem of wrongful conviction, but custodial
abuse and political interference continued to be subjects of con-
cern.161l According to a scholar, false confessions—obtained mainly
through torture—are the predominant cause of wrongful convic-
tions, and police obstruction in procuratorial investigations under-
mined efforts to curb this practice.162 To prevent local influence on
investigations, the Supreme People’s Procuratorate reportedly
drafted provisions allowing criminal petitions (xingshi shensu) in-
volving possible grave injustice to be transferred to agencies in
other locations.163 The Commission did not observe the publication
of these provisions.

In February 2017, the Supreme People’s Court (SPC) reported
that courts across China in 2016 corrected 11 cases of wrongful
conviction involving 17 individuals.164 In one case, the SPC’s sec-
ond circuit tribunal rescinded the murder and rape convictions of
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Nie Shubin, who was executed in 1995, after another person con-
fessed to the crimes in 2005.165 The court concluded that, due to
inconsistencies in Nie’s confession, it could not preclude the possi-
bility that investigators induced or directed him to confess, but it
declined to find that torture took place.166

While the SPC reported that authorities continued to grant com-
pensation in wrongful conviction cases,!67 a report citing official
statistics notes that fewer courts disclosed state compensation sta-
tistics between 2014 and 2016, which a Chinese legal scholar said
was inconsistent with central authorities’ stated goal of improving
judicial protection against wrongful conviction.168

Death Penalty
LACK OF TRANSPARENCY IN DEATH PENALTY CASES

The Chinese government’s claim of limited use of the death sen-
tence 169 remained unverifiable as authorities continued to treat
the number of executions as a state secret. An April 2017 Amnesty
International report estimated that the number of executions in
China remained in the thousands, exceeding the number for all
other countries combined, and reported that the Chinese govern-
ment continued its policy of nondisclosure of death sentence statis-
tics on state secrecy grounds.170 Amnesty International found that
death penalty-related documents published in China’s official judi-
cial document database represented a fraction of the execution re-
ports retrieved from a search engine in China—about 5 percent in
2015 and 8.5 percent in 2016—which in turn is a fraction of cred-
ible estimates given by non-governmental organizations and schol-
ars.171

JUDICIAL REVIEW OF DEATH PENALTY CASES

In the 10-year period after the Supreme People’s Court (SPC) re-
gained exclusive authority to review death penalty cases,172 the
low rate of legal representation in death penalty cases and the lack
of a uniform legal standard of review have remained issues of con-
cern. While the PRC Criminal Procedure Law requires legal rep-
resentation in cases where the defendants may receive the death
penalty,173 there is no corresponding requirement in death penalty
review cases before the SPC.174 A study of judicial opinions pub-
lished between 2014 and 2016 shows that legal counsel partici-
pated in 22 out of 255 (8.63 percent) death penalty review cases,
and the majority of the defendants involved had junior high school
or lower levels of education.1”> A legal practitioner reported dif-
ficulty in preparing an effective defense due to the lack of a uni-
form standard of review and further noted that some SPC judges
disposed of cases without addressing the points raised by defense
counsel.176

ORGAN HARVESTING FROM EXECUTED PRISONERS

This past year, the Commission did not observe any rulemaking
efforts to ban harvesting organs from executed prisoners,177 but au-
thorities reportedly imposed sanctions on persons involved in one
case of organ transplantation from an executed prisoner. Amnesty
International observed that China is likely “still sourcing organs
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from prisoners on death row” as of 2017, noting that senior Chinese
health official Huang Jiefu, who spoke at an international summit
on organ trafficking held at the Vatican in February 2017, did not
deny that the practice continued.1”® Huang told reporters he was
sure that there were some violations of China’s ban on harvesting
organs from executed prisoners, given China’s population size.17?
In October 2016, Huang said at a conference in Beijing munici-
pality that he received information about a paramilitary police hos-
pital transplanting a kidney from an executed prisoner toa Canadian
patient for 30,000 Canadian dollars (approximately US$21,900).180
Huang said he relayed the information to the Ministry of Public Se-
curity and the National Health and Family Planning Commission,
after which authorities revoked the license of the doctor and the
hospital, sanctioned the hospital director, and detained court per-
sonnel who facilitated the transaction.181
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