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VI. Developments in Hong Kong and Macau

Hong Kong

During the Commission’s 2017 reporting year, interference by
the Chinese central government in Hong Kong’s political and legal
affairs, in particular with regard to the Hong Kong judiciary’s dis-
qualification of six opposition lawmakers, further undermined the
“one country, two systems” policy meant to ensure Hong Kong’s au-
tonomy as guaranteed under Hong Kong’s Basic Law. The March
2017 Chief Executive election was not held by universal suffrage;
the 1,194-member Election Committee selected Carrie Lam Cheng
Yuet-ngor, the Chinese government’s preferred candidate, to be
Hong Kong’s fourth Chief Executive. In August, the Hong Kong
government successfully appealed to increase the sentences issued
to pro-democracy activists through judicial review; some inter-
national human rights organizations and local pro-democracy
groups asserted the prosecution of these cases was politically moti-
vated.

CHIEF EXECUTIVE ELECTION

Hong Kong’s fifth Chief Executive (CE) election took place on
March 26, 2017.1 It was the first since the fall 2014 pro-democracy
protests and the June 2015 defeat of the Hong Kong government’s
electoral reform proposal.2 The fall 2014 protests began after the
National People’s Congress Standing Committee (NPCSC) issued
an August 2014 decision restricting the ability of candidates to
freely run for CE.2 The 2017 CE election was held under the same
procedure as the 2012 election, as set forth in the 2014 NPCSC de-
cision.# The UN Human Rights Committee (the Committee) has re-
peatedly urged Hong Kong to enact reforms to implement elections
by universal suffrage® in accordance with Article 25 of the Inter-
national Covenant on Civil and Political Rights,® which applies to
Hong Kong under the Basic Law.? During the fall 2014 pro-democ-
racy protests, the Committee reiterated its concerns over restric-
tions on the ability of candidates to freely run for election.®

In December 2016, approximately 107,000 electors voted to elect
most members of the Election Committee,? which both nominates
candidates and elects the CE.10 The Election Committee’s 38 sub-
sectors consist of members of trade and business interest groups—
including corporations—as well as district and legislative
councilors, religious bodies, and national legislators.11 A majority of
the Election Committee is reportedly supportive of the central gov-
ernment and its policies.’2 In the December subsector elections,
pro-democracy organizations won a record high of 326 seats out of
1,194.13 Three candidates qualified 14 to run in the CE election:
former Financial Secretary John Tsang Chun-wah; former judge
Woo Kwok-hing; and former Chief Secretary Carrie Lam Cheng
Yuet-ngor.15

As in the 2012 CE election,é the Chinese central government re-
portedly sought to determine the outcome of the election by in-
structing Election Committee members to support Lam, its pre-
ferred candidate, over other candidates? and declaring its power
to disregard election results.1® In February 2017, NPCSC Chair-
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man Zhang Dejiang and other central government representatives
reportedly met with Election Committee members in Shenzhen mu-
nicipality, Guangdong province, telling them the central govern-
ment supported only Lam in the election.!® Later in February,
Hong Kong’s first CE and current Chinese People’s Political Con-
sultative Conference Vice Chairman Tung Chee-hwa reportedly
said that the Chinese government would not appoint anyone it
deemed unacceptable.20 All 30 legal sector members of the Election
Committee issued a joint statement in response to Tung’s remarks,
condemning “any attempt to exert pressure or influence . . . [the]
Election Committee . . ..”2! In March, Zhang reportedly asserted
the central government’s “right to step in” to the CE election 22 and
said the central government required the CE to “love the country
and love Hong Kong.”23 Other central government officials reiter-
ated the central government’s interest in the election, emphasizing
the central government’s “substantive power” to appoint a CE 24
who meets the central government’s criteria.25

On March 26, 2017, the Election Committee selected former
Chief Secretary Carrie Lam Cheng Yuet-ngor as the next CE; Lam
won 777 of 1,194 votes.26 Pro-democracy legislators, activists, and
international rights organizations criticized the restricted nature of
the election and the central government’s interference in the cam-
paign,27 in part for violating Hong Kong’s Basic Law.28

BASIC LAW INTERPRETATION AND DISQUALIFICATIONS OF LEGISLATIVE
COUNCILORS

After pro-democracy candidates gained seats in the September
2016 Legislative Council (LegCo) elections, and after repeated
warnings from the central government about the unacceptability of
calls for Hong Kong independence or self-determination,2® the Chi-
nese central government and Hong Kong government sought to
prevent opposition legislators from taking office. During the Octo-
ber 2016 oath-taking ceremony for the new LegCo, two “localist”
legislators-elect, Sixtus “Baggio” Leung Chung-hang and Yau Wai-
ching, altered their oaths, swearing allegiance to the “Hong Kong
nation” and using what some considered to be profanity and a de-
rogatory term to refer to China.3° The Hong Kong government filed
for judicial review to disqualify the two from taking office.31

On November 7, 2016, the National People’s Congress Standing
Committee (NPCSC) issued an interpretation of Hong Kong’s Basic
Law, holding that oaths of office under Article 104 of the Basic Law
are legal commitments to both Hong Kong and China32 and pro-
hibiting those whose oaths are determined to be invalid from re-
taking the oath.33 The NPCSC issued the interpretation, the fifth
since 1997, without receiving a request from the Hong Kong gov-
ernment or Court of Final Appeal.3¢ The interpretation came while
a Hong Kong court was considering the Hong Kong government’s
case against legislators-elect Leung and Yau.3® The Hong Kong
judge hearing the case ruled in the government’s favor, finding that
Leung and Yau “declin[ed] to take the LegCo Oath” and disquali-
fying the two.26 The judge held that his decision would have been
the same regardless of the NPCSC interpretation.3” In August
2017, the Court of Final Appeal rejected Leung and Yau’s appeal.38
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On December 2, 2016, Hong Kong officials filed a lawsuit to dis-
qualify four additional pro-democracy legislators—Nathan Law
Kwun-chung, Lau Siu-lai, Edward Yiu Chung-yim, and Leung
Kwok-hung (also known as “Long Hair”)—asserting that their pre-
viously accepted oaths were invalid.3® On July 14, 2017, a Hong
Kong court disqualified the legislators from office on grounds that
included violating Article 104 of the Basic Law according to a retro-
active application of the November 2016 NPCSC interpretation.40

Lawyers,*! legislators,*2 and rights organizations43 strongly
criticized the NPCSC interpretation. One legal association con-
tended that the NPCSC interpretation “deeply damaged the rule of
law and Hong Kong’s autonomy” by interfering in Hong Kong’s do-
mestic laws.44 The Hong Kong Bar Association criticized the inter-
pretation, arguing that the NPCSC interpretation “[gives] the im-
pression that the NPCSC is effectively legislating for Hong
Kong.”45 On November 8, more than 1,000 lawyers and activists
held a silent march to protest the interpretation’s infringement on
the autonomy of Hong Kong’s legal system.46

GOVERNMENT LEGAL ACTION AGAINST POLITICAL OPPOSITION

The Hong Kong government continued to pursue legal cases
against participants in the 2014 pro-democracy protests and mem-
bers of the political opposition.4” The day after the Chief Executive
election, Hong Kong police charged nine protest leaders, student
activists, and politicians—including two Legislative Councilors—in
connection with the 2014 protests.#® Legislators, international
rights organizations, and Hong Kong and international scholars
questioned the timing of the announcement, suggesting that Hong
Kong officials made the decision for political reasons.#® The Hong
Kong government denied that there were political considerations or
that Carrie Lam was involved in the decision.5? In April 2017, po-
lice charged localist legislator Cheng Chung-tai with desecrating
the Chinese and Hong Kong flags 51 during an October 2016 LegCo
session,2 when pro-government legislators prevented Leung and
Yau from retaking their oaths by walking out of the LegCo cham-
ber, after which Cheng turned the flags on several legislators’
desks upside down in protest.53 Also in April, Hong Kong police
charged Leung and Yau for “unlawful assembly” in connection with
an attempt to enter the LegCo chamber in November 2016.54

This past year, the Hong Kong government successfully appealed
to increase the sentences issued to pro-democracy activists through
judicial review from the Court of Appeal in Hong Kong. In August
2017, the Court of Appeal ruled in favor of government prosecutors
and sentenced pro-democracy leaders Joshua Wong Chi-fung, Na-
than Law Kwun-chung, and Alex Chow Yong-kang to between six
and eight months’ imprisonment on charges of inciting or partici-
pating in “unlawful assembly” for their activities during the 2014
protests outside of government headquarters.?®> A lower court had
previously sentenced Wong and Law to community service, which
the two had completed, and given Chow a suspended sentence.56
According to the Hong Kong Legislative Council Ordinance, the
prison terms bar them from running in LegCo elections for five
years.5” The presiding judges stated that the sentences for the
three were meant to serve as a deterrent.58 During the same week,



Developments in Hong Kong and Macau

4

the Court of Appeal decided in the government’s favor to lengthen
the sentences of 13 pro-democracy activists to between 8 and 13
months’ imprisonment after a lower court had sentenced them to
community service on charges including “unlawful assembly” for
storming the LegCo chamber to protest a government development
plan in June 2014.5° While the Hong Kong government and two
local legal organizations denied claims of political interference in
the judicial review of these cases, 0 some international human
rights organizations and local pro-democracy groups asserted that
the prosecutions were politically motivated.61 The UN Human
Rights Committee noted in its 2013 review of the Hong Kong gov-
ernment’s compliance with the International Covenant on Civil and
Political Rights that the “unlawful assembly” provisions within the
Public Order Ordinance under which the pro-democracy activists
were charged “may facilitate excessive restriction to the Covenant
rights.” 62

PRESS FREEDOMS

Hong Kong journalists and journalists’ organizations reported a
continued worsening of press freedom in Hong Kong in this past
year, noting concerns over self-censorship, government restrictions
on reporters, and the 2015 abductions and disappearances of five
Hong Kong booksellers by mainland Chinese authorities. According
to the Hong Kong Journalists Association (HKJA), 72 percent of re-
porters surveyed felt that press freedom in Hong Kong had deterio-
rated in 2016.63 Respondents reported concerns over self-censor-
ship, interference by media owners, and the 2015 abductions and
disappearances of five Hong Kong booksellers.4 The international
press freedom organization Reporters Without Borders (RSF) an-
nounced in April 2017 that it would open an Asia office in Taiwan,
rather than Hong Kong, reportedly due in part to fears over RSF
staff safety.¢> Hong Kong dropped four places in RSF’s World Press
Freedom Index, to 73rd in the world.66

The Hong Kong government continued 67 to restrict the ability of
online media to freely report. In December 2016, the Office of the
Ombudsman called on the Hong Kong government to grant access
to government events and information services to online-only media
and criticized the government’s failure to provide such access since
announcing a review of its policy in 2014.68 Also in December,
Hong Kong officials prevented a journalist for an online publication
from reporting at the vote count center for the Election Committee
subsector elections.®® In March 2017, the government banned on-
line-only media from reporting at Chief Executive election events.”0
International and Hong Kong rights organizations criticized the
government’s continued obstruction of online journalists.?1

Macau

Macau’s Basic Law does not provide for elections by “universal
suffrage,” 72 though its provisions ensure the applicability of the
International Covenant on Civil and Political Rights (ICCPR) in
Macau 73 and guarantee Macau a “high degree of autonomy” within
China.”® During the 2017 reporting year, the Commission did not
observe progress in Macau toward “an electoral system based on
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universal and equal suffrage . . .” in line with the ICCPR,75 as rec-
ommended by the UN Human Rights Committee.”® During the
September 2017 Macau Legislative Assembly elections, pro-democ-
racy legislators won 4 seats out of 14 directly elected seats, making
up a minority in the 33-member chamber, where 12 legislators are
selected by professional sector associations and 7 are appointed by
Macau’s Chief Executive.??

In December 2016, the Macau Legislative Assembly (AL) passed
revisions to the AL Electoral Law,”® including new provisions re-
quiring candidates and legislators to swear to uphold Macau’s
Basic Law and declare their loyalty to the Macau Special Adminis-
trative Region, and making those who “do not defend the Basic
Law of [Macau] or are not loyal to [Macau] . . .” ineligible to be
elected.” The amendment gave the power to determine candidates’
eligibility to the Legislative Assembly Electoral Affairs Commis-
sion, a Macau administrative agency.®¢ The amendment came in
response to the National People’s Congress Standing Committee
(NPCSC) November 2016 interpretation of Hong Kong’s Basic
Law.81 Three pro-democracy legislators voted against the amend-
ment, with one asserting that localist political sentiments were not
present in Macau.82 Some legal experts and at least one pro-democ-
racy political organization criticized the amendment for threat-
ening Macau voters’ rights to freely vote and run for election,®3 in
particular the lack of clearly defined criteria that would prove a
candidate’s disloyalty to Macau or the Basic Law.84

The Macau Portuguese and English Press Association sought
clarification from the government over other provisions in the re-
vised law that define “electoral propaganda” and set penalties for
publishing such material prior to the beginning of a campaign pe-
riod.85 The Association raised concerns that, due to the law’s broad
definition of “electoral propaganda,” election reporting could be pe-
nalized under the revised law.86

RESTRICTIONS ON MOVEMENT AND TRAVEL

During this reporting year, the Macau government continued to
deny entry to some pro-democracy politicians and activists from
Hong Kong. Macau’s Internal Security Framework Law allows au-
thorities to refuse entry to non-residents “considered inadmissible
or who constitute a threat to the stability of internal security,” but
does not define inadmissibility or what would pose a threat to
Macau’s security.8” Around the time of Premier Li Keqgiang’s visit
to Macau in October 2016, Macau authorities prevented Hong Kong
activists, a filmmaker, and at least one politician from entering
Macau, claiming they threatened Macau’s “internal security.”88 In
December 2016 and January 2017, Macau authorities barred two
former and one current pro-democracy Hong Kong legislators, say-
ing they presented “threats to Macau’s internal security and sta-
bility.” 89 After Macau authorities barred another Hong Kong legis-
lator from entering in April, a Macau pro-democracy activist sug-
gested that authorities wanted “to prevent Hong Kong activists
from affecting the political atmosphere in Macau.” 90 Around the
time of a May visit to Macau by NPCSC Chairman Zhang Dejiang,
Macau authorities prevented at least four members of the Demo-
cratic Party of Hong Kong from entering Macau.®! Also in May,
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Macau authorities expelled two Hong Kong activists after they en-
tered Macau as tourists; police reportedly asked the Hong Kong ac-
tivists if they had had contact with Macau pro-democracy activ-
ists.?2 In August, Macau authorities prevented four journalists
from entering Macau to cover the aftermath of a typhoon,?3 and de-
nied entry to pro-democracy Hong Kong legislator Helena Wong
Pik-wan.94

In February 2017, a Macau art gallery canceled a performance
by a Tibetan painter and advised him not to travel to Macau, re-
portedly under pressure from the Macau government over his art.%5
The artist said a Chinese military official contacted the gallery and
warned that the artist was “on a blacklist” prohibiting his entry
into Macau.96
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