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WORKER RIGHTS

Trade Unions

The All-China Federation of Trade Unions (ACFTU) remains the
only trade union organization permitted under Chinese law,! and
Chinese labor advocates and international observers report that
the ACFTU does not effectively represent workers’ rights and inter-
ests.2 The ACFTU constitution describes the ACFTU as a “mass or-
ganization” 2 under the leadership of the Chinese Communist Party
and “an important social pillar of state power.”4 During the Com-
mission’s 2017 reporting year, leading union officials held concur-
rent positions in the government and Party,> including ACFTU
Chairman Li Jianguo, who also served as Vice Chairman of the Na-
tional People’s Congress Standing Committee and a member of the
Party Central Committee Political Bureau.® At the enterprise level,
company management typically selects union representatives, often
selecting company managers to represent workers.” Earlier experi-
ments with elections of ACFTU representatives and other union re-
forms have reportedly stalled in recent years.® Restrictions on
workers’ rights to freely establish and join independent trade
unions violate international standards set forth by the Inter-
national Labour Organization (ILO),° Universal Declaration of
Human Rights,10 International Covenant on Civil and Political
Rights,1! and International Covenant on Economic, Social and Cul-
tural Rights.12

Collective Bargaining

This past year, workers’ right to collective bargaining remained
limited in law and in practice. Provisions in the PRC Labor Law,
PRC Labor Contract Law, and PRC Trade Union Law provide a
legal framework for negotiating collective contracts,'3 but these
laws designate the Party-controlled ACFTU as responsible for ne-
gotiating with employers and signing collective contracts on behalf
of workers.1* The PRC Trade Union Law requires trade unions to
“whole-heartedly serve workers”;15 in practice, however, Chinese
labor advocates and other experts report that the ACFTU and its
lower level branches do not adequately represent workers’ inter-
ests,16 often siding instead with enterprise management.l? In the
absence of effective union representation,'® some Chinese labor
non-governmental organizations (NGOs) had shifted their focus in
recent years, from providing legal aid and other services to training
workers in collective bargaining.1® A December 2015 crackdown on
labor rights advocates and NGOs in Guangdong province, however,
has reportedly had a chilling effect on labor advocates’ ability to
promote collective bargaining rights.20 As a member of the ILO,
China is obligated to respect workers’ rights to collective bar-
gaining.2!

Civil Society

The situation of labor rights advocates and NGOs has worsened
in recent years, and government suppression of labor NGOs contin-
ued during this reporting year. Grassroots labor NGOs have ex-
isted in China for decades, offering legal aid, helping workers seek
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redress for workplace injuries and unpaid wages, educating work-
ers about their legal rights, and providing a variety of social serv-
ices to workers.22 In recent years, some labor NGOs also began
training workers in collective bargaining.23 Authorities have long
subjected labor NGOs to various forms of harassment,24 but labor
rights advocates reported increasing pressure from authorities be-
ginning in late 2014.25 In December 2015, authorities detained at
least 18 labor advocates affiliated with several labor NGOs26 in a
crackdown that domestic and international observers described as
“unprecedented.” 27 Labor advocates and NGOs reportedly contin-
ued to face heightened surveillance and pressure from authorities
this past year.28 In May 2017, authorities in Jiangxi province de-
tained three Chinese men conducting research on behalf of a U.S.-
based labor NGO regarding working conditions in factories pro-
ducing shoes for international brands.2® Authorities reportedly re-
leased all three on bail in June.3° In addition, scholar Anita Chan
warned that the PRC Law on the Management of Overseas NGOs’
Activities, which took effect on January 1, 2017,31 may further
hinder the work of labor NGOs in China, as many of them rely on
sources of funding outside of mainland China.32

SENTENCING OF LABOR ADVOCATES

In fall 2016, a Guangdong province court sentenced four labor
advocates detained in the December 2015 crackdown: Zeng
Feiyang,33 Zhu Xiaomei,3* Tang Jian,3® and Meng Han.3¢ All four
advocates were current or former staff of Guangdong-based labor
NGOs,37 and Zeng was the director of the Panyu Workers’ Services
Center.38 On September 26, 2016, the Panyu District People’s
Court in Guangzhou municipality, Guangdong, found Zeng, Zhu,
and Tang guilty of “gathering a crowd to disturb social order.”3°
The court sentenced Zeng to three years’ imprisonment, suspended
for four years; and sentenced Zhu and Tang both to one year and
six months’ imprisonment, suspended for two years.40 Authorities
reportedly released them following the trial.#l Though released, a
suspended sentence means the advocates may be constrained in
their ability to continue their labor advocacy work.42 On November
3, the same court found Meng Han guilty of “gathering a crowd to
disturb social order,”43 sentencing him to one year and nine
months’ imprisonment.#* Authorities reportedly released Meng
upon completion of his sentence on September 3, 2017.45 The ILO
Committee on Freedom of Association stated that authorities
seemed to have targeted these labor advocates for “being involved
in a labour dispute,” and noted that targeting individuals for such
activities “constitutes a serious interference with civil liberties in
general and with trade union rights in particular.” 46

CHILLING EFFECT ON LABOR NGOS

The detention and sentencing of labor advocates has reportedly
had a chilling effect on labor NGOs this past year.4? Labor advo-
cates and NGOs have maintained low profiles,4® and NGOs have
reportedly canceled trainings and reduced programs.4® Legal schol-
ar Aaron Halegua noted in an October 2016 report that the Decem-
ber 2015 crackdown has made labor NGOs reluctant to continue
collective bargaining work.59 Some international scholars have ar-
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gued that in targeting these labor advocates, Chinese authorities
were signaling that labor NGOs should stop working on collective
bargaining altogether.51 Panyu Workers’ Services Center, the orga-
nization reportedly at the center of the December 2015 crack-
down,2 had trained and advised workers on collective bar-
gaining.?3 The Chinese government’s restrictions on labor NGOs
contravene international standards on freedom of association, in-
cluding those found in the Universal Declaration of Human Rights,
the International Covenant on Civil and Political Rights, and the
ILO Declaration on Fundamental Principles and Rights at Work.54
[For more information on NGOs in China, see Section III—Civil So-
ciety.]

Worker Strikes and Protests

Following reports of a significant increase in worker strikes and
protests in the previous reporting year,5> the number of worker ac-
tions appeared to remain high this past year, though the Commis-
sion did not observe reliable statistics. The Hong Kong-based NGO
China Labour Bulletin (CLB), which compiles data on worker ac-
tions collected from traditional news and social media,5¢ docu-
mented 2,663 strikes in 2016.57 This is fewer than the 2,776 strikes
CLB documented in 2015, but approximately double the 1,379
strikes documented in 2014.58 According to their data, 76 percent
of worker actions in 2016 involved wage arrears.?® The construction
sector saw the largest number of strikes, accounting for 40 percent
of the total, followed by manufacturing with 23 percent, and retail
and services with 15 percent.?© CLB statistics from the first half
of 2017 indicated similar trends: 40 percent of worker actions sam-
pled by CLB researchers were in the construction sector and 22
percent were in the retail and services sectors; 66 percent of sam-
pled strikes in the first half of 2017 involved wage arrears.61 CLB
researchers cautioned that their data were limited and likely rep-
resented a small fraction of the total number of strikes in China.62
Some local government figures indicate that the number of strikes
may be much higher: The Party-run People’s Daily reported that in
the first 10 months of 2016, labor and social security inspection bu-
reaus across Zhejiang province handled 1,701 labor-related “sudden
incidents” (tufa shijian),®3 a term the government often uses to
refer to strikes and protests;®4 China National Radio, an official
broadcaster, reported that in 2016, Chongqing municipality han-
dled 1,113 “sudden incidents” involving 64,500 workers.65 The Chi-
nese government does not publish national statistics on strikes.66

This past year, labor advocates noted increasing difficulty in
finding information on strikes in China due to the chilling effect of
the December 2015 crackdown on labor NGOs and tightening gov-
ernment control of the media. In January 2017, one Guangdong-
based advocate told Radio Free Asia (RFA) that in the past two
years he observed fewer official media reports on strikes, and noted
that censorship of information relating to strikes on social media
had also increased.6” An advocate from the Hong Kong Confed-
eration of Trade Unions believes that because mainland labor
NGOs are keeping a low profile following the 2015 detention of
labor advocates, some observers have the “mistaken impression”
that strikes have decreased.®® In addition, in June 2016, authori-



Worker Rights

4

ties targeted an independent source of information on strikes and
protests in China, detaining citizen journalists Lu Yuyu and Li
Tingyu, who documented strikes and protests.f® On August 3,
2017, the Dali City People’s Court in Yunnan province reportedly
sentenced Lu to four years’ imprisonment for “picking quarrels and
provoking trouble.” 70 The same court tried Li in secret in April,
and authorities reportedly released her on bail on an unknown
date.’! [For more information on censorship and media restrictions,
see Section II—Freedom of Expression.]

During this reporting year, government responses to worker
strikes and protests appeared to be mixed, and some labor advo-
cates asserted that the government’s suppression of strikes had in-
creased. The Commission observed reports of disputes in which
Chinese authorities resolved disputes in court?2 or assisted in fi-
nalizing negotiations between workers and management,’3 as well
as disputes in which authorities did not get involved.”* The Com-
mission also observed reports of cases in which police responded
violently to worker strikes and protests.”> According to CLB data,
police responded in some way to approximately 26 percent of work-
er actions in 2016.7¢ In January 2017, labor advocates from Hong
Kong and mainland China told RFA that mainland authorities had
increased monitoring and suppression of worker strikes and pro-
tests.”?

Chinese law does not protect workers’ right to strike.”® A Feb-
ruary 2017 study in the Journal of Industrial Relations examined
nearly 900 court cases between 2008 and 2015 in which employers
dismissed workers for their involvement in a strike; the study
found that courts deemed strikes to be unlawful in 64 percent of
cases, typically holding that striking violated workplace rules, and
thus was acceptable grounds for dismissal.”? The International
Covenant on Economic, Social and Cultural Rights, which China
has signed and ratified, guarantees workers’ right to strike,8% and
a December 2016 report from the ILO Committee on Freedom of
Association noted that the Committee “has always recognized the
right to strike by workers and their organizations as a legitimate
means of defending their economic and social interests.” 81

Child Labor

The Commission continued to observe reports of the use of child
labor in China this past year.82 In one widely reported case, cloth-
ing manufacturers in Changshu city, Suzhou municipality, Jiangsu
province, had hired workers from Yunnan province through recruit-
ers, and many of the workers were under the age of 16.83 According
to the Party-run Chuncheng Evening Post, employers beat the chil-
dren for working too slowly and withheld pay and identification
documents to prevent them from quitting.84 Such actions are indi-
cators of forced labor, according to the ILO.85 Authorities detained
at least two individuals following the media reports.86 Domestic
laws generally prohibit the employment of minors under the age of
16,87 and China has ratified the two fundamental ILO conventions
on the elimination of child labor.88 The ILO Country Office for
China and Mongolia noted that the Chinese government has not re-
leased official statistics on child labor in China, nor has it reported
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any cases to the ILO.8° [For more information on forced labor in
China, see Section II—Human Trafficking.]

Occupational Health and Safety

During this reporting year, government data showed a continued
decline in both workplace accidents and deaths, though the Com-
mission continued to observe reports of lax enforcement of work
safety laws and regulations. The State Administration of Work
Safety (SAWS) reported in January 2017 that workplace accidents
and deaths declined 5.8 and 4.1 percent, respectively, in 2016 com-
pared to 2015.90 SAWS also reported that accidents and deaths in
the coal, fireworks, and transportation industries decreased during
the same period, but did not provide statistics.91 Although China
has numerous work safety laws and regulations,®2 the Commission
continued to observe reports of lax enforcement of those laws.93

Official statistics indicate that pneumoconiosis—a lung disease
caused by inhaling dust®4—is the most prevalent form of occupa-
tional illness in China; moreover, pneumoconiosis sufferers report-
edly face difficulty obtaining workers’ compensation. The National
Health and Family Planning Commission (NHFPC) reported in De-
cember 2015 that pneumoconiosis accounted for roughly 90 percent
of all cases of occupational illness in China in 2014.95 Although the
Commission did not observe officially published statistics for 2015
or 2016, the NHFPC noted in January 2016 that experts expected
rates of pneumoconiosis to remain high in the near future.?6 A De-
cember 2016 report by Beijing-based non-governmental organiza-
tion (NGO) Love Save Pneumoconiosis®’ found that pneumo-
coniosis sufferers had difficulty obtaining workers’ compensation,
as only 9.5 percent of surveyed pneumoconiosis sufferers had
signed formal contracts with employers, and 84.8 percent had not
obtained workers’ compensation insurance.9® The Party-run news-
paper Workers’ Daily reported in March 2017 that pneumoconiosis
sufferers often had to spend significant time and money to obtain
proper diagnoses and receive compensation.?? In October 2016, au-
thorities in Ganluo county, Liangshan Yi Autonomous Prefecture,
Sichuan province, briefly detained several former miners who suf-
fer from pneumoconiosis for petitioning and protesting to demand
workers’ compensation.100

This past year, the government issued several documents setting
targets and outlining plans for improving occupational health and
safety. The National Human Rights Action Plan of China (2016—
2020), released in September 2016, set the goal of reducing work-
place accident deaths by 10 percent by 2020.101 In December 2016,
the State Council General Office issued the National Occupational
Illness Control Plan (2016-2020), with stated goals including “es-
tablishing and improving occupational illness control structures for
employer responsibility, administrative supervision, enterprise self-
discipline, worker participation, and societal monitoring.” 102 In
January 2017, the State Council General Office also issued the
13th Five-Year Plan on Work Safety calling for reductions in work-
place accidents and deaths in various categories, including reduc-
ing the number of deaths in workplace accidents by 10 percent.103
A January 2017 National Bureau of Economic Research working
paper evaluating a previous policy aimed at reducing workplace
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deaths found evidence that local governments had manipulated sta-
tistics on workplace deaths in order to meet their yearly targets.104

Wage Arrears

Wage arrears remained a significant problem this past year, and
were reportedly a growing problem in some sectors of the economy.
Wage arrears have long been a problem for China’s 281 million mi-
grant workers,105 particularly in the construction industry.196 In
2016, 76 percent of all strikes documented by China Labour Bul-
letin involved wage arrears.197 The Supreme People’s Procuratorate
reported in March 2017 that the number of prosecutions for failure
to pay wages had increased 26.5 percent in 2016 compared to
2015.108 Although a January 2016 opinion issued by the State
Council General Office set the goal of containing the problem of mi-
grant worker wage arrears by 2020,199 in January 2017, an official
from the Ministry of Human Resources and Social Security told the
People’s Daily that slowing economic growth had increased the risk
of wage arrears in the construction industry as well as other sec-
tors.110 International and domestic media reported this past year
that while wage arrears remained a problem in traditional sectors
of the economy, they were also becoming a problem in new indus-
tries such as Internet commerce.l1l Vice Minister of Human Re-
sources and Social Security Qiu Xiaoping told People’s Daily in
January 2017 that one of the reasons wage arrears remained a
problem was that the penalties for companies that failed to pay
workers were “especially low.” 112

Unemployment

China’s economic growth rate continued to decline, and the offi-
cial unemployment rate reportedly did not provide an accurate pic-
ture of employment in China. According to the National Bureau of
Statistics of China (NBS), in 2016, China’s rate of GDP growth was
6.7 percent.113 This was the slowest rate in 26 years,114 though
international economists questioned the accuracy of China’s GDP
growth estimates.115 International news media reported declining
employment in some types of manufacturing,116 as well as layoffs,
underemployment, and early retirement in state sectors such as
steel and coal.l17 Other economic indicators suggested that both
the service sector and manufacturing overall continued to grow at
a modest pace.118 The official urban registered unemployment rate
at the end of 2016 was 4.02 percent,11® but this figure only in-
cluded those urban residents who officially registered as unem-
ployed, rather than the number of unemployed individuals nation-
wide.120 A study by the Hunan Provincial Bureau of Statistics cau-
tioned that the current methodology excludes many of China’s mi-
grant workers,’2! while one official at a county-level human re-
sources and social security bureau noted increasing levels of “hid-
den unemployment” in rural areas.122 In his June 2017 report to
the United Nations, Special Rapporteur on extreme poverty and
human rights Philip Alston emphasized that accurate statistics are
necessary for “successful” economic policymaking.23 The 2010 PRC
Social Insurance Law stipulates that workers and employers con-
tribute to an unemployment insurance fund.'2¢ NBS, however, re-
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ported that as of late 2016, only around 23 percent of workers con-
tributed to unemployment insurance funds,125 and the Ministry of
Human Resources and Social Security (MOHRSS) further reported
in March 2017 that only around 17 percent of migrant workers con-
tributed to unemployment insurance funds.126

Social Insurance

During this reporting year, workers’ rates of social insurance cov-
erage showed some improvement, but overall remained low.127 Ac-
cording to the PRC Social Insurance Law, workers are entitled to
five forms of social insurance: basic pension insurance, health in-
surance, work-related injury insurance, unemployment insurance,
and maternity insurance.128 Under the law, employers and workers
are required to contribute to basic pension, health, and unemploy-
ment insurance; in addition, employers are required to contribute
to work-related injury and maternity insurance on workers’ be-
half.129 According to NBS and MOHRSS, from 2015 to 2016, work-
ers’ compensation coverage increased slightly overall from 27.7 to
28.2 percent,130 but decreased slightly for migrant workers from
27.0 to 26.7 percent participating.131 Employment-based pension
insurance coverage rates increased from 45.7 percent to 48.8 per-
cent for all workers, and increased from 20.1 percent to 20.7 per-
cent for migrant workers.132 Employer-based health insurance cov-
erage remained below 40 percent for all workers and below 20 per-
cent for migrant workers.133 Unemployment and maternity insur-
ance coverage remained below 25 percent for all workers.134 In ad-
dition to low levels of coverage, international experts noted that be-
cause local governments manage social insurance funds, many mi-
grant workers face bureaucratic obstacles when transferring their
social insurance benefits to new jurisdictions.135 Some migrant
workers reportedly preferred not to participate in social insurance
programs, as they were not confident their contributions would be
available to them in the future.136

Dispatch Labor

The Commission continued to observe reports this past year 137
of employers violating domestic laws and regulations on the use of
dispatch workers.138 In order to cut costs, firms often use dispatch
labor (laowu paigian)—workers hired through subcontracting agen-
cies.139 Provisions in the PRC Labor Contract Law stipulate that
employers pay dispatch workers the same as full-time workers
doing similar work, and generally only employ dispatch workers on
a temporary, auxiliary, or substitute basis.140 The 2014 Interim
Provisions on Dispatch Labor further required that dispatch labor
make up no more than 10 percent of a firm’s total workforce by
March 2016.141 Despite these requirements, Chinese legal profes-
sionals found that dispatch workers continued to receive lower
wages and benefits than their directly employed counterparts, and
often faced difficulties holding firms and dispatch agencies account-
able for labor law violations.142 Moreover, firms are reportedly
using “outsourced labor” (laowu waibao), another form of subcon-
tracted labor, to get around the requirement to reduce the percent-
age of dispatch laborers they employ.143 According to a researcher
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with the Chinese Academy of Labour and Social Security, although
the number of dispatch workers in China has declined in recent
years, the use of workers who are “‘outsourced in name, dispatch
in reality’ is rampant.” 144

“Employment Relationships” and China’s Labor Laws

This past year, many categories of workers were unable to ben-
efit fully from the protections provided under Chinese law,45 in-
cluding workers above the retirement age,'46 student workers and
interns,4?” and independent contractors or informal workers.148
The PRC Labor Law and PRC Labor Contract Law apply to work-
ers who have an “employment relationship” (laodong guanxi) with
their employers.14? Workers past the retirement age and students,
however, are not able to legally form an official “employment rela-
tionship,” 150 and thus do not receive the protection of these labor
laws.151 Interns are protected by separate regulations requiring
that internships be relevant to students’ plans of study and prohib-
iting interns from working more than eight hours per day.152 Yet
the Commission continued to observe reports of vocational schools
sending students to work long hours for low pay in jobs unrelated
to their fields of study,'53 and one former recruiter said such prac-
tices were common.154 Moreover, contract workers and casual or in-
formal employees such as delivery drivers, window washers, and
street cleaners 155 typically do not receive social insurance benefits,
and are often unable to benefit from labor law protections due to

difficulties proving the existence of an “employment relation-
ship.” 156
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