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On behalf of the Committee for Human Rights in North Korea, | would like to express
great appreciation to Congressman Christopher Smith and Senator Sherrod Brown for
holding this hearing today to highlight the case of an estimated 30 to 40 North Koreans
who fled into China and now risk being forcibly returned to North Korea where they will
most assuredly be severely punished. We consider it essential to defend the fundamental
rights of North Koreans to leave their country and seek asylum abroad and to call upon
China to stop its forcible repatriation of North Koreans and provide them with the needed
human rights and humanitarian protection to which they are entitled. The right to leave a
country, to seek asylum abroad and not to be forcibly returned to conditions of danger are
internationally recognized rights which North Korea and China, like all other countries,
are obliged to respect.

This particular case of North Koreans has captured regional and international attention.
South Korean President Lee Myung Bak has spoken out publicly against the return of the
North Koreans and National Assembly woman Park Sun Young has undertaken a hunger
strike in front of the Chinese Embassy in Seoul. The Parliamentary Forum for Democracy
encompassing 18 countries has urged its members to raise the matter with their
governments.

The case, however, is situated at the tip of the iceberg. According to the State
Department’s Human Rights Report (2010), there may be thousands or tens of thousands
of North Koreans hiding in China. Although China does allow large numbers of North
Koreans to reside illegally in its country, they have no rights and China has forcibly
returned tens of thousands over the past two decades. Most if not all have been punished
in North Korea and according to the testimonies and reports received by the Committee
for Human Rights, the punishment has included beatings, torture, detention, forced labor,
sexual violence, and in the case of women suspected of become pregnant in China, forced
abortions or infanticide.

Stringent punishment in particular has been meted out to North Koreans who have
associated abroad with foreigners (i.e., missionaries, aid workers or journalists) or have
sought political asylum or tried to obtain entry into South Korea. The North Koreans
currently arrested and threatened with return are therefore likely to suffer severe
punishment should they be repatriated. Some might even face execution; the North
Korean Ministry of Public Security issued a decree in 2010 making the crime of defection
a “crime of treachery against the nation.”

The Committee for Human Rights in North Korea, a Washington DC-based non-
governmental organization, established in 2001, has published three in-depth reports on



the precarious plight of North Koreans in China and the cruel and inhuman practice of
forcibly sending them back to one of the world’s most oppressive regimes. The first, The
North Korean Refugee Crisis: Human Rights and International Response (2006), edited
by Stephan Haggard and Marcus Noland, establishes that most if not all North Koreans in
China merit a prima facie claim to refugee or refugee sur place status. The second, Lives
for Sale: Personal Accounts of Women Fleeing North Korea to China (2010) calls upon
China to set up a screening process with the UN High Commissioner for Refugees
(UNHCR) to determine the status of North Koreans and ensure they are not forcibly
returned. The third, to be published in April, Hidden Gulag second edition, by David
Hawk, presents the harrowing testimony of scores of North Koreans severely punished
after being returned to North Korea.

Reasons North Koreans in China should be considered refugees

Although China claims that North Koreans in its country are economic migrants subject
to deportation, we submit that North Koreans in China should merit international refugee
protection for the following reasons:

First, a definite number of those who cross the border can be expected to do so out of a
well founded fear of persecution on political, social or religious grounds. It is well known
that in their own country North Koreans suffer persecution if they express or even appear
to hold political views unacceptable to the authorities, listen to foreign broadcasts, watch
South Korean DVDs, practice their own religious beliefs, or try to leave the country.
Some 200,000 are incarcerated in labor camps and other penal facilities on political
grounds. Moreover, North Koreans imprisoned for having gone to China for food or
employment often try, once released, to leave again. Some conclude they will always be
under suspicion, surveillance and persecution in North Korea and therefore cross the
border once again, this time seeking political refuge, ultimately in South Korea.

Because China has no refugee adjudication process to determine who is a refugee and the
UN High Commissioner for Refugees (UNHCR) has no access to North Koreans at the
border, it has not been possible to ascertain how many North Koreans are seeking asylum
because of a well-founded fear of political or other persecution. But those who cross the
border because of political, religious or social persecution will no doubt fit the definition
of refugele under the 1951 Convention Relating to the Status of Refugees and its 1967
Protocol.

Second, those who cross the border into China for reasons of economic deprivation,
probably the majority, may also qualify as refugees if they have been compelled to leave
North Korea because of government economic policies that could be shown to be

! Under the Convention, a person is a refugee if he or she is outside his/her country of
origin because of “a well-founded fear of being persecuted” for “reasons of race, religion,
nationality, membership of a particular social group or political opinion” and unable or
unwilling to avail him or herself of the protection of that country. An exception is if the
person has committed criminal acts (although in the case of North Korea, the term
criminal would be open to discussion).



tantamount to political persecution. These North Koreans are not part of the privileged
political elite and therefore have insufficient access to food and material supplies. In
times of economic hardship in particular, food is distributed by the government first to
the army and Party based on political loyalty whereas many of the North Koreans
crossing into China during periods of famine are from the “impure,” “wavering” or
“hostile” classes, which are the poor, deprived lower classes, designated as such under
North Korea’s songbun caste system.”> Their quest for economic survival could therefore
be based on political discrimination and persecution. Examining such cases in a refugee
determination process might establish that certain numbers of North Koreans crossing
into China for economic survival merit refugee status under the 1951 Convention.

Third, and by far the most compelling argument why North Koreans should not be
forcibly returned is that most if not all fit the category of refugees sur place. As defined
by UNHCR, refugees sur place are persons who might not have been refugees when they
left their country but who become refugees “at a later date” because they have a valid fear
of persecution upon return. North Koreans who leave their country because of economic
reasons have valid reasons for fearing persecution and punishment upon return. Their
government after all deems it a criminal offense to leave the country without permission
and punishes persons who are returned, or even who return voluntarily. North Koreans in
China therefore could qualify as refugees sur place.

The High Commissioner for Refugees, Antonio Guterres in 2006 while on a visit to
China raised the concept of refugees sur place with Chinese officials. He told them that
forcibly repatriating North Koreans without any determination process and where they
could be persecuted on return stands in violation of the Refugee Convention. To UNHCR
since 2004, North Koreans in China without permission are deemed “persons of
concern,” meriting humanitarian protection.® It has proposed to China a special
humanitarian status for North Koreans, which would enable them to obtain temporary
documentation, access to services, and protection from forced return. To date, China has
failed to agree to this temporary protected status.

While China has cooperated with UNHCR in making arrangements for Vietnamese and
other refugees to integrate in China or resettle elsewhere, it has refused to cooperate
when it comes to North Koreans. Only in cases where North Koreans have made their
way to foreign embassies or consulates or the UNHCR compound in Beijing has China
felt impelled to cooperate with governments or the UNHCR in facilitating their departure

Z See Committee for Human Rights in North Korea, Marked for Life: Songbun, North Korea's Social
Classification System, 2012 (forthcoming).

® In September 2004, the High Commissioner announced before UNHCR’s Executive Committee that
North Koreans in China are ‘persons of concern.” One reason why UNHCR used this term was that it had
no access to the North Koreans; another was that under the Refugee Convention, persons of dual nationality
could be excluded from refugee status. (However it has been pointed out that in the case of North Koreans,
not all are able to avail themselves of their right to citizenship in South Korea, some may not choose to do
so, and South Korea may not take in every North Korean. The United States and other countries do not
consider North Koreans ineligible for refugee status because of the dual nationality provision.)



to South Korea or other countries. In the vast majority of cases, China considers itself
bound to an agreement it made with North Korea in 1986 (the “Mutual Cooperation
Protocol for the Work of Maintaining National Security and Social Order and the Border
Areas”). This agreement obliges China and North Korea to prevent “illegal border
crossings of residents.” Chinese police as a result collaborate with North Korean police in
tracking down North Koreans and forcibly returning them to North Korea without any
reference to their rights under refugee or human rights law or the obligations of China
under the agreements it has ratified. Implementation of this agreement sounds remarkably
like the efforts made by the former Soviet Union to support the German Democratic
Republic’s actions to punish East Germans for trying to leave their country. It is an
agreement that undermines and stands in violation of China’s obligations under the 1951
Convention Relating to the Status of Refugees (which it signed in 1982), its membership
in UNHCR’s Executive Committee (EXCOM), which seeks to promote refugee
protection, and the human rights agreements to which China has chosen to adhere. So too
do China’s domestic laws contradict its international refugee and human rights
commitments. A local law in Jilin province (1993) requires the return of North Koreans
who enter the province illegally.

China is bound not only by the Refugee Convention that prohibits non-refoulement but
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, which China ratified in 1988. It prohibits the return of persons to states
“where there are substantial grounds for believing” that they would be “subjected to
torture.” Indeed, the Committee against Torture (CAT), the expert body monitoring the
convention’s implementation, has called upon China to establish a screening process to
examine whether North Koreans will face the risk of torture on return, to provide
UNHCR access to all North Korean persons of concern, and to adopt legislation
incorporating China’s obligations under the convention, in particular with regard to
deportations.

Another UN expert body, the Committee on the Rights of the Child, which monitors
compliance by China and other states with the Convention on the Rights of the Child,
similarly has called on China to ensure that no unaccompanied child from North Korea is
returned to a country “where there are substantial grounds for believing that there is a real
risk of irreparable harm to the child.”

China of course has legitimate interests in wanting to control its borders. It is concerned
about potential large scale outflows from North Korea and the impact of such flows on
North Korea’s stability. It also is said to be concerned about potential Korean nationalism
in its border areas where there are historic Korean claims. But China should not become
complicit in the serious human rights violations perpetrated by North Korea against its
own citizens. The reports of the United Nations Secretary-General and of the Special
Rapporteur on human rights in North Korea as well as the resolutions of the General
Assembly, adopted by more than 100 states, have strongly criticized North Korea for its
practices and called upon North Korea’s “neighboring states” to cease the deportation of
North Koreans because of the terrible mistreatment they are known to endure upon
return.



Recommendations
To encourage China to fulfill its international obligations in this matter, the following
recommendations are offered:

First, additional hearings should be held by the United States Congress on the plight of
North Koreans who cross into China. A spotlight must be kept on the issue to seek to
avert China’s forced repatriation of North Koreans to situations where their lives are at
risk.

Second, members of Congress should lend support to the efforts of the Parliamentary
Forum for Democracy, established in 2010, so that joint inter-parliamentary efforts can
be mobilized in a number of countries around the world on behalf of the North Koreans
in danger in China. Such joint efforts can also offer solidarity to South Korean colleagues
protesting the forced return of North Koreans.

Third, the United States should encourage UNHCR to raise its profile on this issue. It
further should lend its full support to UNHCR’s appeals and proposals to China and
mobilize other governments to do likewise in order to make sure that the non-refoulement
provision of the 1951 Refugee Convention is upheld and the work of this important UN
agency enhanced. China’s practices at present threaten to undermine the principles of the
international refugee protection regime.

Fourth, together with other concerned governments, the United States should give
priority to raising the forced repatriation of North Koreans with Chinese officials but in
the absence of response, should bring the issue before international refugee and human
rights fora. UNHCR’s Executive Committee as well as the UN Human Rights Council
and General Assembly of the United Nations should all be expected to call on China by
name to carry out its obligations under refugee and human rights law and enact
legislation to codify these obligations so that North Koreans will not be expelled if their
lives or freedom are in danger. Specifically, China should be called upon to adopt
legislation incorporating its obligations under the Refugee Convention and international
human rights agreements and to bring its existing laws into line with internationally
agreed upon principles. It should be expected to call a moratorium on deportations of
North Koreans until its laws and practices are brought into line with international
standards and can ensure that North Koreans will not be returned to conditions of danger.

Fifth, the United States should promote a multilateral approach to the problem of North
Koreans leaving their country. Their exodus affects more than China. It concerns South
Korea most notably, which already houses more than 23,000 North Korean “defectors’
and whose Constitution offers citizenship to North Koreans. Countries in East and
Southeast Asia, East and West Europe as well as Mongolia and the United States are also
affected as they too have admitted North Korean refugees and asylum seekers. Together
with UNHCR, a multilateral approach should be designed that finds solutions for North
Koreans based on principles of non-refoulement and human rights and humanitarian



protection. International burden sharing has been introduced for other refugee
populations and should be developed here.

Sixth, the United States should make known its readiness to increase the number of North
Korean refugees and asylum seekers admitted to this country.” Other countries should be
encouraged as well to step forward and take in more North Korean refugees and asylum
seekers until such time as they no longer face persecution and punishment in their
country.

Thank you.

* See Roberta Cohen, “Admitting North Korean Refugees to the United States: Obstacles and
Opportunities,” 38 North, September 20, 2011.



