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I.

Introduction
Since China joined the WTO twelve years ago, it has become the world’s number one

exporter and the most important U.S. trading partner. Unfortunately, the growth in trade
between the U.S. and China has not been balanced. While annual U.S. exports to China grew by
$101 billion from 2001 to 2013, annual U.S. imports from China rose by nearly $337 billion,
more than three times as much. 2 As a result, our trade deficit with China has nearly quadrupled
since 2001. Even though China only accounted for eight percent of our exports to the world in
2013, it accounted for 19 percent of our imports and a full 46 percent of our trade deficit. 3
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Though China has reaped significant benefits from its accession to the WTO, it continues
to violate many of its WTO obligations both on paper and in practice. Despite the rapid ascent
of China as a major trading nation, the Government of China has failed to assume the
responsibility and leadership necessary to fulfill its obligations as a Member of the WTO. WTOinconsistent policies that China continues to pursue twelve years after accession include
discrimination against foreign goods and firms, localization requirements, prohibited export
subsidies and other massive trade-distorting subsidies, export restraints, and the abuse of trade
remedies not as a legitimate means of correcting unfair trade but as a tool of retaliation and
intimidation. These policies give Chinese producers and exporters a significant competitive
advantage at the expense of producers and workers in the U.S., distort trade flows and
competition, thwart innovation, and undermine the rules-based trading system.
While USTR and the Administration have made impressive efforts to identify and redress
such violations, more can be done. In order to tackle these violations, particularly in the context
of a Chinese legal system that is not uniformly transparent, USTR needs more resources so it can
expand and intensify its excellent work. These resources are a smart investment in our country’s
long-term competitiveness. For the price of additional attorneys and experts at USTR, we can do
more to address tens of billions of dollars of WTO-illegal subsidies, blatant discrimination by
Chinese entities, and a growing trade deficit that saps U.S. production, investment, and jobs.
Indeed, the important victories the U.S. has already won at the WTO when it has challenged
China’s policies confirm how essential U.S. leadership is in holding China accountable to the
rules it has agreed to. We made significant concessions when China joined the WTO; in return,
it agreed to abide by the rules. Yet if the rules are not fully and effectively enforced, the
sacrifices we made when China joined the WTO will have been in vain.
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USTR recently reported on the broad array of areas in which China has continued to fall
short of its WTO commitments, including in areas such as intellectual property rights protection,
access for investors and service providers, and transparency. This testimony highlights just four
areas in which China is failing to comply with its WTO commitments. These are among the
areas in which I believe U.S. industry and workers would have the most to gain from greater
enforcement efforts by the U.S. They are: 1) billions of dollars in prohibited export subsidies
provided by the Export-Import Bank of China and the China Development Bank; 2)
discrimination by state-owned enterprises against U.S. producers and products; 3) the imposition
of technology transfer, local content, and export requirements on companies investing in China;
and 4) trade-distorting subsidies being provided to China’s Strategic and Emerging Industries.
Finally, China’s undervaluation of its currency also gives Chinese exports a significant
unfair advantage and directly harms U.S. producers and workers. The U.S. should consider all
available options for addressing this distortion, including options at the IMF and WTO as well as
action under our trade remedy laws. These written comments are, however, limited to the four
areas listed above.
II.

Selected Examples of China’s Non-Compliance with its WTO Commitments
A.

Prohibited Export Credit Subsidies

Article 3 of the WTO Agreement on Subsidies and Countervailing Measures prohibits
WTO Members from providing subsidies that are contingent, in law or in fact, whether solely or
as one of several other conditions, upon export performance. 4 China committed to eliminate all
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such prohibited export subsidies when it joined the WTO. 5 There is a safe harbor from this
prohibition on export subsidies for official export credits, but only if those export credits comply
with the terms of the OECD Arrangement on Export Credits. 6 Export credits that do not comply
with the terms of the OECD Arrangement are prohibited under WTO rules. Though China has
been invited to join the OECD Arrangement, it has declined to do so. And, even though China is
now the world’s largest provider of export credits by far, it appears to be routinely flouting the
terms of the OECD Arrangement, significantly undermining its relevance and posing a
substantial threat to the competitiveness of U.S. exporters and their workers.
In 2012, the U.S. ExIm Bank estimates that the Export-Import Bank of China (China
ExIm) issued $45 billion in new medium- and long-term export credits, almost one-and-a-half
times the value of such credits newly issued by the U.S. ExIm Bank in 2012. 7 An additional $50
billion in export credits is estimated to have been provided by the China Development Bank. 8 In
all, China provided over $3 in export credits to Chinese firms for every dollar provided by the
U.S. to its exporters.
China ExIm explains that the purpose of its programs is to support the export of Chinese
products and improve their competitiveness in the international market, and it describes the
export seller’s credit as a loan with large amount, long maturity, and preferential interest rate. 9
While China ExIm reveals little information about the rates that are charged under these
5
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programs, there are various second-hand reports indicating that the terms of this financing are
highly concessional, with some sources citing rates as low as two, one, or zero percent. 10 This
information has led the U.S. ExIm Bank to conclude that China’s export financing does not
comply in practice with the terms of the OECD Arrangement. 11
To bring a successful WTO challenge to these subsidy programs, the U.S. must make out
a prima facie case that the Chinese government provides export financing, that the financing is
contingent on export performance, and that the rates at which the financing is provided are below
market rates. Each of these elements seems relatively straightforward to establish based on
publicly available information. While there is little transparency regarding the rates at which
much of China’s export credits are provided, the People’s Bank of China does put out regular
circulars indicating that at least one category of export credits, for high- and new-technology
products, is subject to a rate that is lower than the Bank’s own benchmark rate for “commercial”
loans. According the China ExIm, such high- and new-tech products account for more than a
third of their export sellers’ credit disbursements. 12 Once this prima facie case is made, the
burden would shift to China to come forward with sufficient information and argument to
demonstrate that its export credits nonetheless comply with the terms of the OECD Arrangement
and are thus not prohibited under WTO rules.
Instead of mounting a WTO challenge to China’s export credits, the U.S. has instead
opted to pursue negotiations with China to regulate its export financing activities. Rather than
10
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seeking China’s accession to the OECD Arrangement, however, the U.S. is negotiating with
China to agree to “international guidelines” for official export credits that, while “consistent with
international best practices,” also “tak[e] into account varying national interests and
situations.” 13 The description of the negotiations raises concerns that China is seeking to avoid a
WTO dispute by agreeing to guidelines that fall short of the requirements of the OECD
Arrangement, which would be a significant step backward from the rules that have governed
export financing for decades.
Yet even the modest goals of the negotiations may be too ambitious for the U.S. and
China to meet. While the negotiations originally intended to result in agreement by 2014, no
final agreement has been announced to date. Moreover, the most recent public statements
regarding the negotiations suggest that any agreement may be limited to certain sectoral
guidelines, and not result in a universal set of rules covering all export financing activity. In July
of this year, the U.S. and China explained that negotiations had begun in earnest on guidelines
for the ships and medical equipment sectors, and that such a sectoral agreement was hoped for by
2014. 14 While it is unknown how much medical equipment is supported by China’s export
financing, ships account for less than 11 percent of China’s export sellers’ credit disbursements
in 2012. 15
Moreover, in the midst of these negotiations, the Government of China has repeatedly
denied officials from the U.S. Department of Commerce the ability to verify the amounts of
export financing benefitting Chinese producers in the context of countervailing duty
13
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investigations on imports from China on an array of products, including solar cells, wind towers,
and shrimp. 16 In one such instance, when Commerce officials asked if they could query China
ExIm’s loan database (a standard practice to verify the extent of government subsidies), China
ExIm officials refused, stating they could not permit Commerce to view the database, that
Commerce “should trust them” in this matter, and that it would be “nonsense” for Commerce to
view the database if they did not trust their statements. 17
Absent greater cooperation and transparency from China regarding its export financing
programs, the U.S. should not hesitate to challenge these prohibited export subsidies at the WTO.
China is already bound by WTO rules that prohibit export credits that do not comply with OECD
Arrangement, and permitting China to provide ever greater sums of export subsidies in defiance
of these rules serves only to further undermine U.S. competitiveness and, as a result, production,
investment, and jobs here in the U.S.
B.

Discrimination by State-Owned Enterprises

State-owned enterprises (SOEs) have had, and continue to have, a dominant presence in
the Chinese market, and the Government of China has professed a policy of strengthening
political control of SOEs and consolidating their position in key sectors. During the negotiation
of China’s accession to the WTO, Members voiced their concerns regarding the role of the
Chinese Government in the decisions and activities of SOEs, 18 and China agreed to a number of
important disciplines on their SOEs as a result.
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Article III:4 of the GATT prohibits discriminatory treatment of imported goods – while
there is a limited carve-out to this obligation for government purchases of goods for
governmental purposes, the exception does not apply when SOEs procure goods for commercial
purposes. Nor is there any exemption for SOEs outside of the purchasing context, such as in
their negotiation of joint venture agreements. National treatment obligations in the GATS have a
similar scope, though they only apply to sectors in which Members have made positive
commitments.
China made additional, specific commitments to respect the principle of nondiscrimination in SOE purchasing decisions. In its Protocol of Accession and accompanying
Working Party Report, China agreed that SOEs shall make purchases based solely on
commercial considerations, that foreign enterprises will have an adequate opportunity to compete
for such contracts on a non-discriminatory basis, that China will not influence, directly or
indirectly, the purchasing decisions of SOEs, and that SOEs’ commercial purchases will not be
subject to government procurement exceptions. 19 These commitments apply to purchases of
both goods and services, and they appear to require non-discrimination not only for imports but
also for foreign-invested firms in China.
China appears to be in violation of these important commitments. In the
telecommunications sector, for example, China’s big three state-owned operators reportedly
purchase under a government directive to buy domestic components and equipment. 20 The
government’s policy is reflected in the telecom operators’ discussion of their purchasing
arrangements. China Unicom, for example, purchases equipment through contracts with its
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state-owned parent, and it warns investors that the arrangement may not be in the best interests
of shareholders. 21 Under the arrangement, the state-owned parent gets three percent of the
contract cost for purchases of domestic equipment but only one percent of the contract cost for
imported equipment, 22 creating an incentive for the parent company to procure equipment from
domestic producers even if it is more expensive than imported equipment.
Discrimination also appears in the form of domestic content and localization provisions
in Chinese SOEs’ sourcing and joint venture contracts. In the wind-energy sector, for example,
the state-owned producer Sinovel contracted to purchase wind turbine components from
American Superconductor for delivery from 2009 to 2011. The contract set out a “localization
schedule” under which converters which American Superconductor had produced with foreign
material would instead be produced with Chinese materials. 23 By 2010, American
Superconductor reported that it had successfully localized the supply of components for its
converters to China. 24 More recently, as part of an agreement to establish a joint-venture with a
Chinese SOE to produce trucks in China, Daimler similarly agreed to “localize” the production
of the truck engines to China. 25
The U.S. and other countries expended significant negotiating effort and bargaining
capital to secure accession commitments from China regarding SOEs that go above and beyond
the rules in the WTO Agreements. The U.S. has continued to press China to honor these
commitments, and obtained promises of compliance in the context of the Strategic and Economic
21
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Dialogue and other fora. 26 Yet, after twelve years and substantial evidence that these
commitments have not been honored, there has been no formal challenge to enforce the
obligations that China undertook. This lack of formal enforcement is particularly problematic
given current efforts to build upon these SOE disciplines in new trade and investment
agreements. While new and stronger rules are certainly needed, the U.S. must also send a strong
signal that the existing rules will be effectively enforced.
C.

Technology Transfer and Other Investment Conditions

As part of its accession to the WTO, China committed to be bound by the obligations
contained in the Agreement on Trade-Related Investment Measures (TRIMs Agreement).
Pursuant to Article 2 of the TRIMs, Members shall not apply any trade-related investment
measure that is inconsistent with the national treatment obligation or the elimination of
quantitative restrictions obligation contained in Articles III and XI, respectively, of the GATT. 27
The Annex to this provision provides an illustrative list of trade-related investment measures that
would be inconsistent with Article 2, including measures that require an entity to purchase or use
domestic products or that limit an entity’s importation, purchase, or use of imported products
based on the amount of the entity’s exports. 28 In addition to complying with TRIMs, China also
committed in its Accession Protocol to, “eliminate and cease to enforce trade and foreign
exchange balancing requirements, local content and export or performance requirements made
effective through laws, regulations or other measures.” 29 Moreover, China agreed not to enforce
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provisions of contracts imposing such requirements. 30 China also agreed to ensure that any
means for approving investments in China not be conditioned on: “whether competing domestic
suppliers of such products exist; or performance requirements of any kind, such as local content,
offsets, the transfer of technology, export performance or the conduct of research and
development in China.” 31
While China has revised or eliminated some measures to conform with these obligations,
measures continue to remain in place that impose—whether through formal requirements or
“encouragement”—local content and export requirements, as well as technology transfer and
research and development requirements. As explained in the 2013 National Trade Estimate
Report on Foreign Trade Barriers:
some laws and regulations ‘encourage’ exportation or the use of local content.
Moreover, according to U.S. companies, some Chinese government officials, even
in the absence of applicable language in a law, regulation or agency rule, still
consider factors such as export performance and local content when deciding
whether to approve an investment or to recommend approval of a loan from a
Chinese policy bank . . . . 32
Although such measures are inconsistent with China’s WTO obligations, policies tying foreign
investment to export performance, local content, technology transfer, and research and
development investments appear to continue to be present in a variety of industries throughout
China.
For example, a foreign tire company that started producing in China in 2008 was required
by its business license to commit to export all of its production for the first five years of its
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operation. 33 Additionally, the Catalogue Guiding Foreign Investment in Industry, with the most
recent update entering into force in January 2012, lists industries that are encouraged, restricted,
or permitted. 34 As explained in the most recent WTO Trade Policy Review of China, “[f]oreign
investment in the restricted category may be permitted, subject to approval, if export sales are
over 70% of total sales of the product.” 35 Industries listed in the most recent catalogue as
“restricted” include, inter alia, chemical raw material products manufacturing, non-ferrous metal
smelting and rolling processing, and common and special purpose equipment manufacturing. 36
The U.S. has exerted substantial efforts to obtain revisions to the Catalogue and other measures
that restrict investment and thus provide leverage to obtain export and local content
commitments, as well as other commitments from investors. 37 However, in its most recent
report on China’s WTO compliance, USTR notes its disappointment that China has not always
been responsive to these efforts. 38
Moreover, as noted in The President’s 2013 Trade Policy Agenda, the United States and
other WTO Members have “continually reported that some Chinese government officials, who
typically retain a high degree of discretion when reviewing investment applications, still
considered factors such as technology transfer and local content when reviewing investment
applications.” 39 In the area of technology transfer, for example, such violations continue to
33
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persist due to provisions in Chinese law and regulations that require that any technology
provided by a foreign investor as part of a joint venture agreement be “advanced” and be
appropriate to help the venture compete (including internationally); 40 furthermore, all such
technology transfer agreements must be submitted for government approval. 41 Various foreign
firms have been subject to localization or technology transfer requirements in order to be able to
invest in China and/or sell to Chinese firms (particularly state-owned firms, as noted in Section
II.B, above).
The automotive sector is one sector where these types of investment conditions are
evident. For example, China waives requirements that foreign investors seeking to produce
complete automobiles must enter into joint ventures with majority Chinese ownership if the
venture is located in an export processing zone. 42 China has also used investment approval
measures to access technology for new energy vehicles (NEVs). In March 2011, the National
Development and Reform Commission issued a draft Catalogue Guiding Foreign Investment in
Industry that proposed a new limitation on foreign ownership in NEV parts manufacturing
facilities in China to no more than 50 percent. 43 After repeated efforts by the U.S., China
removed the 50 percent limit for almost all of the key components of NEVs in the final version
issued in January 2012, but retained the restriction on NEV batteries. 44 This is a significant
limitation on foreign ownership in the NEV industry, because batteries are one of the critical
components of most NEVs. By requiring foreign investors to partner with domestic firms, and
40
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by requiring domestic firms to have “mastery” over the technology involved in such ventures,
China ensures that any foreign investor in the critical technology will be sharing that technology
with its Chinese joint venture partner. USTR notes that it remains difficult to assess the extent to
which China has implemented the commitments it made to comply with its WTO commitments
in the NEV sector as far back as 2011. 45
Despite repeated requests from the U.S. to eliminate these WTO-inconsistent policies,
and repeated assurances from China that such measures are not enforced, USTR continues to
express its concern that investment approvals in China are conditioned on export performance,
local content, technology transfer and research and development investment requirements. All
such requirements are explicitly prohibited under terms the U.S. negotiated with China when it
joined the WTO. While some requirements appear to be imposed on an ad hoc or informal basis,
others are based in the provisions of Chinese law and policies, and form a sufficient basis for
challenge at the WTO. The U.S. should work to develop the facts and arguments necessary to
challenge these harmful policies at the WTO and bring China into compliance with its
commitments.
D.

Subsidies to Strategic and Emerging Industries

When China joined the WTO, it agreed not only to eliminate prohibited subsidies such as
export subsidies, but also to be subject to WTO rules which make subsidies which are not
prohibited actionable if they cause serious prejudice to another Member. When a government
makes a financial contribution that is specific to an industry or region, and that contribution
confers a benefit, WTO rules permit other Members to challenge those subsidies if they displace
their exports, cause lost sales, suppress or depress prices, or increase the subsidizing country’s
45
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share of world trade in the subsidized good. Since 2006, the U.S. has investigated hundreds of
subsidy programs benefitting dozens of goods exported from China to the U.S., including,
among others, reduced tax rates for companies in preferred industries and regions, 46

47

preferential policy lending from state-owned banks at below market rates at the central and
provincial levels, 48 the provision of electricity and key raw materials by SOEs for less than
adequate remuneration (LTAR), 49 50 the provision of land by central and local governments for
LTAR, 51 and numerous grant programs. 52 In response to the lack of transparency in China
regarding the broad array of subsidy programs it maintains, as well as its failure to notify the
WTO of these programs as required by WTO rules, in 2011 the U.S. submitted a counter subsidy
notification to the WTO that covers hundreds of subsidy programs at the central and sub-central
levels of the Chinese government. 53 These include export subsidies and domestic content
subsidies, as well as other injurious subsidies. 54 More than two years later, action to eliminate
these subsidies still has not occurred.
46
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To date, however, the U.S. has only challenged prohibited subsidies provided by China at
the WTO – it has not taken any action to challenge non-prohibited subsidies that are nonetheless
causing harm to American industries and workers both in the U.S. market and abroad. Instead,
industries seeking relief from such subsidy programs must file a countervailing duty case and
seek import duties to offset those subsidies; even if relief is obtained, it only covers competition
in the U.S. market, not in China or third-country markets. While disputes challenging actionable
subsidies are fact-intensive and thus complicated to pursue, providing companies and workers
with only partial relief through the domestic trade remedy system imposes major long term costs
on our ability to compete.
This ability to compete is particularly threatened in the seven “Strategic and Emerging
Industries” (SEIs) in which China plans to invest a reported $1.5 trillion dollars over the coming
years. China’s 12th Five-Year Plan for National Economic and Social Development (2011-2015)
identifies seven priority SEIs and aims to increase their contribution to GDP from the current 2
percent level to 8 percent by 2015 and 15 percent by 2020. 55 Achieving this goal would require
the sectors to grow more than seven times over in size over less than a decade – a massive
undertaking that could likely not be achieved without displacing foreign competitors from the
market. Indeed, the Government of China’s explicit goal is to displace global competitors in
each of the seven sectors; it aims to become a global leader in each of these industries by 2030. 56
The seven SEIs are key industries that many countries will be hoping to pursue in the
coming years: (1) energy saving and environmental protection; (2) new generation of
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information technology; (3) biotechnology; (4) high-end equipment manufacturing; (5) new
energy; (6) new materials; (7) new energy vehicles. 57 China’s State Council first identified these
industries in its Decision on Accelerating the Fostering and Development of New Strategic
Industries announced in 2010. China will provide SEIs with preferential policies, incentives, and
funds that media reports indicate could reach $1.5 trillion from 2011 to 2015. 58
In 2012, China issued three catalogues on SEIs development. Among these, the
Development Priorities of Key Generic Technologies and Key Products in Strategic Emerging
Industries issued by MIIT in July 2012 stands out because it identifies major research and
development units and major companies, as well as government policies and funds designed to
spur development in each category. However, only a small number of companies listed have any
foreign investment, as the list heavily favors Chinese-invested firms, particularly state-owned
enterprises and national champions. 59 MIIT further suggested that another catalogue should be
used by other Chinese government departments to “issue targeted supporting fiscal and taxation
policies.” 60
The Chinese government has decided to dedicate a tremendous amount of resources to
help these industries develop and overtake global competitors. If China succeeds, it will be
because the subsidies it provides to these industries enable them to take market share from other
producers, including industries in the U.S. The U.S. is closely following the SEI program, and it
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has urged China to be more transparent about subsidies provided to these industries. 61 As part of
this monitoring, the U.S. should ensure that any negative impact the SEI policy does have on
U.S. producers and workers is quickly and effectively redressed, including through WTO dispute
settlement if merited.
III.

Conclusion
Holding China accountable to its WTO commitments should be one of the very top trade

priorities of the U.S. government. China is our largest trading partner, and continued violations
by China distort trade and investment, contribute to a growing trade deficit, harm U.S. producers
and workers, and undermine innovation. USTR has made significant strides in its China
enforcement efforts in recent years, and those efforts are paying off in successful WTO dispute
settlement outcomes and negotiated commitments obtained bilaterally from China. As China’s
role in the world trading system continues to grow, however, its responsible compliance with the
rules of the road remains sorely lacking. In the four areas identified in this testimony, there
appear to be meritorious WTO disputes that would affect billions of dollars in subsidies, the
development and safeguarding of critical technologies, and industries that support thousands of
American jobs. Additional enforcement resources and intensified enforcement efforts would
deliver significant benefits to U.S. firms, workers, and communities.

61

USTR, 2013 Report to Congress on China’s WTO Compliance (Dec. 2013) at 46-47.

18

