ACCESS TO JUSTICE
Findings

e To the extent that citizens rely on courts to protect their
rights against state encroachment, political pressure on the
court system undermines their ability to access justice. The
Chinese Communist Party expressly requires absolute loyalty
and obedience from the courts.

e Central authorities issued rules subjecting judges to per-
formance evaluation, but such a system may be incompatible
with judges’ duty of administering justice. Morality, listed as
the first evaluation criterion, is primarily described as a polit-
ical quality, referring to the judge’s political alignment and re-
jection of “Western” notions of constitutional democracy, judi-
cial independence, and separation of powers. Requiring judges
to preserve People’s Republic of China (PRC) leader Xi
Jinping’s core leader position can be problematic because
judges “should uphold the laws, not a given leader.”

e Judicial transparency in China took a step backward when
court judgments were removed from a database maintained by
the government. Over a three-month period in early 2021,
court officials removed from the site at least 11 million cases
that were primarily criminal and administrative cases involv-
ing politically sensitive subject matter or where government
agencies were named as defendants.

e The quasi-governmental agency All China Lawyers Associa-
tion issued provisional regulations that prohibit lawyers from
“hyping up” cases, thereby violating their right to free speech
and undermining government accountability, which may lead
to wrongful convictions. The regulations additionally require
lawyers to speak in line with official policies and are therefore
in conflict with the duty of loyalty lawyers owe their clients,
particularly in administrative litigation where government ac-
tions are in dispute.

e This past year, Chinese authorities continued to undermine
rights lawyers’ ability to render legal help, by means including
criminal prosecution, license revocation, and physical attack.

Recommendations

Members of the U.S. Congress and Administration officials are
encouraged to:

O Call attention to the arbitrary detention of rights lawyers or
advocates such as Chang Weiping, Zhou Xiaoyun, Nie Min,
Li Yuhan, Chen Jiahong, Qin Yongpei, Xie Yang, Hao
Jinsong, Hu Shigen, and Wu Gan, and urge the Chinese
government to unconditionally exonerate them and other simi-
larly situated lawyers.

O Highlight and discuss with Chinese officials cases of human
rights lawyers such as Liang Xiaojun, Xu Zhiyong, Lin
Qilei, Xie Yang, Lu Siwei, Ren Quanniu, and Xi
Xiangdong, whose law licenses were revoked or whose ability
to practice law was otherwise restricted because of their legal
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representation and advocacy in cases that Chinese authorities
deemed politically sensitive.

O Continue to designate and impose sanctions under the Glob-
al Magnitsky Human Rights Accountability Act (22 U.S.C.
2656 note) on Chinese officials responsible for arbitrarily de-
taining or otherwise persecuting petitioners, human rights law-
yers, and advocates.

O Urge the Chinese government to protect the fundamental
civil and professional rights of China’s lawyers, investigate all
allegations of abuse against them, and ensure that those re-
sponsible for abuse are brought to justice. Urge the Chinese
government to end all forms of harassment or persecution
against the family members of human rights lawyers and advo-
cates, including surveillance and restrictions on their freedom
of movement.



ACCESS TO JUSTICE

Introduction

The International Covenant on Civil and Political Rights
(ICCPR), which China signed and expressed its intention to ratify,!
provides that all persons are equal before the courts; it also obli-
gates a State Party to ensure that people have enforceable legal
remedies for any violation of the rights and freedoms recognized in
the convention, even if the violation has been committed by an offi-
cial.2 While China’s Constitution recognizes certain universal
human rights,? citizens do not have any legal channel through
which to assert or protect them.4# Moreover, political control over
the judiciary and the legal profession and the ongoing persecution
of human rights lawyers that the Commission observed during the
2022 reporting year are inconsistent with the relevant ICCPR pro-
visions.

Lack of Judicial Independence

According to an index assessing judicial independence across 198
countries, the PRC’s judicial system is ranked as the third-most
susceptible to political interference, where judges are “expected to
align with and submit to the [Chinese Communist] Party’s dic-
tates.”5 Consistent with this finding, the work reports published by
the Supreme People’s Court (SPC) and the Supreme People’s Procu-
ratorate (SPP) in March 2022 reiterated the importance of political
alignment with the absolute leadership of the Party and General
Secretary Xi Jinping.6 To instill Xi’s ideology and extend the “red
bloodline,” the two bodies conducted rectification education con-
cerning the Party’s history for personnel in the political-legal sys-
tem.?” While matters germane to court operations (such as holding
virtual hearings and using blockchain to preserve evidence) are dis-
cussed in the SPC report, it prioritizes political building and de-
scribes the court system as being part of various policy initiatives
such as pandemic control, food safety, and advancing socialist val-
ues.8

Measures on Court Operations

This past year, central authorities made efforts to further pro-
mote consistency in court rulings. For example, the Supreme Peo-
ple’s Court issued a set of measures requiring judges to conduct a
search for prior decisions when dealing with certain types of cases,
such as sensitive cases or cases that may affect social stability.?
The SPC established a platform and a database dedicated to the
uniform application of the law and designated a court office to plan
and coordinate related duties.l®© In a separate document, the SPC
required that a similar but narrower set of cases be flagged for su-
pervision by court leaders, who are evaluated in part on ensuring
consistent application of the law.11

Another set of rules tasks court leaders with evaluating the per-
formance of judges working under them, but such a system may be
incompatible with judges’ obligation to justice. Effective in January
2022, the rules set forth five criteria for evaluating judicial per-
formance, to be used as a basis for promotion, termination, and al-
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location of bonuses.12 The rules require judges to undergo annual
Party-led evaluations, which rank them from excellent to incom-
petent, in four categories.13 “Morality,” listed as the first criterion,
is primarily described as a political quality, referring to the judge’s
political alignment and rejection of “Western” notions of constitu-
tional democracy, judicial independence, and separation of pow-
ers.14 Other evaluation criteria include the quantity of case comple-
tion and the quality of case handling, defined mainly as the
frequency with which decisions are remanded on appeal.l> Making
decisions that generate negative public opinion is considered an in-
dicator of incompetence.l® A scholar observed, however, that “the
logic that works for an administrative bureaucracy is not always a
good fit for the judiciary,” as judges must exercise discretion in
administering justice, which may not fit into bureaucratic stand-
ards of efficiency and uniformity.1” He further found it problematic
to require that judges preserve Xi’s core leader position as an eval-
uation criterion because judges “should uphold the laws, not a
given leader.” 18

Judicial Transparency

According to a study published in February 2022, “[jludicial
transparency in China has taken a significant step backward in re-
cent months” due to the removal of court judgments from the offi-
cial database called China Judgements Online.1® Created as part
of a broader judicial reform initiative that began in 2013, the data-
base is a centralized platform that publishes documents issued by
courts of different levels across China, and is reported to have pub-
lished over 100 million cases as of August 2020.20 The study noted,
however, that “court officials removed at least 11 million cases
from the site over a three-month period in early 2021.”21 An offi-
cial notice acknowledged the removal of judgments but did not
specify the underlying reason, saying only that it was part of a “mi-
gration” process.22 Cases known to have been removed were pri-
marily criminal and administrative cases, which included convic-
tions for state security crimes and “picking quarrels and provoking
trouble,” an offense often used by authorities to suppress political
speech.23 Another type of judgment being removed involved con-
troversial cases “that have been the subject of public scrutiny in
ways that reflect badly on either the Party itself or on Chinese so-
ciety as a whole.”24 A Beijing municipality-based lawyer stressed
the importance of transparency in safeguarding justice, pointing
out another concerning development in which some video record-
ings of court proceedings had been removed from another official
platform.25

New Restrictions on Lawyers

This past year, lawyers faced additional restrictions that are in-
consistent with their ethical duty to loyally advance their clients’
interests.26 In October 2021, the quasi-governmental agency All
China Lawyers Association issued provisional regulations with the
stated goal of strengthening professional ethics.2? Without pro-
viding a definition, the regulations prohibit lawyers from “hyping
up” cases by means including publishing open letters, organizing
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online gatherings, and generating public opinion to affect case han-
dling.28 Some observers said that the regulations violate lawyers’
right to free speech and undermine government accountability,
which may lead to wrongful convictions.29 The regulations further
prohibit lawyers from denying the Party’s leadership, criticizing na-
tional policies, or instigating discontent toward the Party and the
government.3? Provisions requiring lawyers to speak in line with
official policies are in conflict with the duty of loyalty that lawyers
owe their clients,3! particularly in administrative litigation where
government actions are in dispute.

Citizen Petitioning

The petitioning system (xinfang), also known as the “letters and
visits” system, is a popular mechanism outside of the formal legal
system for citizens to present their grievances to authorities, either
in writing or in person.32 While the financial cost to use the peti-
tioning system is low,33 the system can be inefficient because of
staff shortages and the large number of petitions.34 Additionally, a
structural conflict of interest exists whereby local governments
have police power over petitioners who bring claims against them
and have used such power to prevent petitioners from asserting
their rights.35

The Commission continued to observe instances of petitioners
being subjected to different kinds of control and mistreatment by
local authorities, such as criminal prosecution and commitment to
psychiatric hospitals.36 “Stability maintenance” efforts intensified
during events such as the 2022 Beijing Winter Olympic Games and
the annual meetings of the National People’s Congress (NPC) and
the Chinese People’s Political Consultative Conference, at which
authorities systematically detained petitioners in Beijing munici-
pality and prevented them from traveling into the city to air their
grievances.37

Persecution of Human Rights Lawyers and Advocates

This past year, Chinese authorities continued to persecute rights
advocates and lawyers and undermine lawyers’ ability to render
legal help, by means including criminal prosecution, license revoca-
tion, and physical attack.

CRIMINAL PROSECUTION

e Chang Weiping, detained since October 2020 under the
charge of “inciting subversion of state power,” told his lawyer
that he suffered torture while being held incommunicado for
over five months in Baoji municipality, Shaanxi province.38
National security protection officials subjected Chang to pro-
longed interrogation and ordered him to sit on an interrogation
chair continuously for six days, depriving him of sleep and suf-
ficient food.39 Chang’s most recent detention took place after
he posted on social media his experience of being tortured dur-
ing a previous incommunicado detention.40

e Around August 2021, police from Panjin municipality,
Liaoning province, took Zhou Xiaoyun and Nie Min into cus-
tody in Guangdong province and Beijing, respectively.4! Police

5



Access to Justice

held them at undisclosed locations under incommunicado de-
tention on the charge of “picking quarrels and provoking trou-
ble.”42 Before their detentions, Zhou and Nie were rep-
resenting a criminal defendant in Panjin who allegedly bribed
judicial officers in connection with a court case.43 In the course
of the proceedings, a procurator made a comment defending ju-
dicial officers who accepted the bribes; Zhou posted a video re-
cording of that comment on social media earlier in July 2021.44
In September, the procuratorate decided not to formally arrest
Zhou and Nie.45

e Li Yuhan remained in criminal detention as of April 2022
on charges of “picking quarrels and provoking trouble” and
“fraud,” over four years after her disappearance in October
2017.46 The Heping District People’s Court in Shenyang mu-
nicipality, Liaoning province, reportedly tried Li in October
2021, excluding people who asked to observe the proceeding,
including lawyers Wang Yu and Xie Yang and diplomats from
at least six countries.#” Wang Yu said that authorities were re-
taliating against Li for having filed lawsuits against the local
government and for having represented Wang in the 709
Crackdown (a nationwide and coordinated crackdown on
human rights lawyers and rights defenders that began around
July 9, 2015).48

e Other rights lawyers likewise faced criminal prosecution in
part for representing or showing support for colleagues who
were targeted by the government. For example, Yu Wensheng
in March 2022 completed a four-year sentence for the state se-
curity offense “inciting subversion of state power.”42 Yu had
represented lawyer Wang Quanzhang, who was detained dur-
ing the 709 Crackdown.?? Yu’s lawyer, Chen Jiahong, in turn
was sentenced to three years in prison in December 2021 on
the same charge.51 Qin Yongpei, who worked in the same law
firm as Chen and represented him, was tried on the same
charge in December.52

¢ Xie Yang disappeared in January 2022 after he showed sup-
port for a pregnant teacher who was reportedly detained for
her speech.?3 In February 2022, authorities in Changsha mu-
nicipality, Hunan province, formally arrested Xie on the charge
of “inciting subversion of state power” and repeatedly denied
him counsel visits.54

e In November 2021, the Dingxiang County People’s Court in
Xinzhou municipality, Shanxi province, tried Hao Jinsong on
the charges of “defamation,” “picking quarrels and provoking
trouble,” and “fraud,” 55 but had not sentenced Hao as of April
2022.56 Radio Free Asia reported that the criminal case could
be related to a pollution complaint that Hao filed with the local
ecology and environment bureau.5? Legally trained but not li-
censed, Hao had previously handled public interest cases in
which several government agencies were named as the defend-
ant.?8 Hao’s defense lawyer explained that Chinese law per-
mits non-lawyers to provide legal services.5?

e As of April 2022, Zhou Shifeng, Hu Shigen, and Wu Gan,
whom authorities detained during the 709 Crackdown, contin-
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ued to serve their sentences ranging from seven to eight years
on state security charges.60

LICENSE REVOCATION

e In December 2021, the Beijing Municipal Justice Bureau re-
voked Liang Xiaojun’s law license, alleging that he said on
social media that Falun Gong was not an evil cult, contrary to
the official designation.®! Radio Free Asia reported that the
revocation also might be related to his representation of Xu
Zhiyong, whom authorities criminally charged with “subver-
sion of state power” for his promotion of constitutionalism
through the movement he initiated, the China Citizens Move-
ment (formerly known as New Citizens’ Movement).62

e The Beijing Municipal Justice Bureau also revoked the law
license of Lin Qilei, using a different approach.63 In January
2021, the justice bureau canceled his law firm’s registration
and later revoked his license, invoking the regulation requiring
that a lawyer’s license be revoked if he or she has not been
hired by a law firm for over six months.64 Lin reported that a
court in Beijing refused to accept the papers that he filed seek-
ing review of his firm’s deregistration.65 The justice bureau
also refused to accept an employment contract as evidence for
his employment by another law firm.66 Lin tried to provide
legal representation for some of a group of 12 Hong Kong pro-
testers who tried to flee from Hong Kong to Taiwan.6” Two
other lawyers who were involved in that case—Lu Siwei and
Ren Quanniu—Ilikewise had their licenses revoked earlier in
2021.%8 Lin believed that the revocation was related to this and
other sensitive cases that he had handled over the years.6°

¢ Xi Xiangdong wrote in August 2021 that the court and ad-
ministrative bodies ignored his submissions seeking review of
the Shandong Province Justice Department’s decision to revoke
his law license.”’® Xi said he was afraid to follow up with the
court because another lawyer who tried to do so was beaten by
court police.”? The revocation of Xi’s license was reportedly re-
lated to his having published on social media details of mis-
treatment experienced by one of his clients.”2

PHYSICAL ATTACK

e In January 2022, a group of about four court police officers
physically attacked Wang Yu and her husband Bao Longjun,
causing injuries that required Wang to seek medical atten-
tion.”3 The assault took place at the Gusu District People’s
Court in Suzhou municipality, Jiangsu province, after Wang’s
client contested the records prepared by court staff on grounds
that the records did not reflect the fact that the judge read out
the client’s pleadings and answered questions on her behalf
without her consent.”* Wang was providing legal services as a
non-lawyer representative after her law license was revoked in
December 2020 in connection with the 709 Crackdown.?>
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held in Hao Jinsong’s case, lawyer defends client’s innocence], November 23, 2021.
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human rights violations], Radio Free Asia, January 13, 2022.

75“Zi ‘7109’ an yizhi wufa zhengchang zhiye weiquan Tushi Wang Yu bei Beijing dangju zhuxiao
zhizhao” [Rights lawyer Wang Yu, who has been unable to practice law normally since the “709”
case, has her license revoked by the Beijing Authorities], Radio Free Asia, December 1, 2020.

11



